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LOCAL JUSTICE IN SOUTHERN SUDAN

d | O
A Summary

®m Since its establishment five years ago under the

Comprehensive Peace Agreement (CPA), the Government

of Southern Sudan (GoSS) has struggled to create a justice

system that reflects the values and requirements for justice

among the people of Southern Sudan. For both political

and practical reasons, chiefs’ courts and customary law are

central to this endeavor. A key question facing the GoSS is

x- i ) how to define the relationship between chiefs’ courts (and

the ideas about law that they embody) and the courts of

Southern Sudan’s judiciary, while ensuring equal access to
justice and the protection of human rights.

Policy discussions and recent interventions have focused on
ascertainment, whereby the customary laws of communi-
ties (usually defined as ethnic groups) would be identified
and recorded in written form, to become the basis for the
direct application, harmonization, and modification of

customary law.

This report empirically analyzes the current dynamics of
justice at the local level, identifying priorities for reform
according to the expressed needs and perceptions of local
litigants. Our findings are based on field research con-
ducted from November 2009 to January 2010 in three
locations in Southern Sudan: Aweil East, Wau, and

Kajokeji.
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Key Findings

At the local level, the boundaries between customary chiefs’ courts and government
courts—and between customary and statutory law—are blurred. A legacy of colonial and
postcolonial government policies, the local court system functions as a loosely governed
unitary system, which incorporates legal principles and practices from both statutory and
customary law. It is characterized by hybridity and mutability, by an amalgamation of

principles and procedures rather than a clear distinction between separate legal spheres.

Customary law itself is not simply a set of rules and sanctions, but a contextually defined
process, involving flexibility, negotiation, and reinterpretation of a dynamic body of
knowledge to reflect what is considered reasonable under the circumstances. Due to
historical influences, it is often conducted with reference to rules, but the application of
such rules is inherently contestable. The court processes in which such contestation
occurs are critical mechanisms to ensure that customary law and outcomes keep pace

with local context and social change.

People frequently express preference for just such negotiated, flexible settlements that
take into account the particular social contexts of disputes, rather than any rigid applica-

tion of written laws.

Southern Sudanese tend to assert the absence of any entrenched discrimination in their
courts. But they heavily criticize courts at all levels for the perceived increasing prevalence
of bribery, favoritism, and excessive delays, which significantly disadvantage the poor.
Such criticisms are particularly directed at the government courts; the lengthy proceed-
ings required by due process are interpreted as deliberate corruption and blamed for
escalating conflict. Additional obstacles to justice include military or government inter-
ference, police incompetence and abuse of power, weak enforcement capacity, and a

perceived erosion of the power of elders, chiefs, and judges.

Despite these expressed perceptions, in actual practice litigants make complex pragmatic
calculations to identify a forum most likely to satisty their aims. Local culture strongly
favors restorative and consensual dispute resolution, but this may be overridden when the
social relations between parties encourage an adversarial, retributive approach. Increased
resort to police or government courts is partly a result of urbanization, but may also
reflect the strong demand for protection, as the courts’ power has eroded and society has

become militarized.

In light of the socially varied aims of justice, the hybridity, flexibility, and room for forum
shopping in the local justice system are positive elements that increase opportunities for
justice, accountability, and constructive change. Where government courts impose more
rigid statutory penalties, litigants seek alternative forums in which to negotiate positive

outcomes of compensation and, if appropriate, marriage.

In a context of recent mass migrations and rapid urbanization, the local justice system has
developed positive mechanisms for handling interethnic cases, demonstrating that cus-

tomary justice is not restricted to discrete ethnic groups.
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Implications and Recommendations

Current justice reform strategies to create more clarity and uniformity, at least on paper,
through stricter jurisdictional limitations and the ascertainment of customary law, may

reduce litigants’ abilities to achieve the justice they want.
Attempts to reduce customary law to a written set of rules and sanctions run the risks of:

® Undermining the essence and perceived fairness of customary justice by curtailing its
flexible negotiation of laws and principles in the context of individual cases, which is
a constitutive feature of the existing system and has kept customary law apace with

Southern Sudan’s rapidly changing social and economic environment;

® DPoliticizing ethnic difference by encouraging the idea that each ethnic group should

have its own legal system and defend it against others;

® Privileging certain informants and elites in the process of ascertaining a community’s
laws; their version of the law is then enshrined and perpetuated, diminishing the
voice of women and youth, who can at present more effectively contest customary law

in court than in formal community meetings.

Alternatives to ascertainment that are more likely to improve fairness in local dispute

resolution include:

e Strengthening processes that assist government courts to apply customary law so as
to preserve its contingent and discursive aspects, such as through referral to panels of

elders or expert advisors;

® Supporting dialogue among elders, judges, and civil society to establish a common

understanding of local justice within the wider justice system;

® Supporting review meetings in which chiefs, court members, and civil society can
agree on scales of penalties and compensation, and improve their capacity to handle
cases involving litigants from different regions and ethnic groups.

Reform of the state criminal justice system, while needed, should respect the effective
functioning of local justice and avoid restricting litigants’ ability to choose chiefs’ courts.
This is particularly important in cases of sexual offenses and homicide, where there is
frequently preference for the distinctive combinations of retributive and restorative rem-
edies that the local courts have developed. Requiring that the government courts handle
such cases under fixed laws is likely to result in underreporting of cases and potential

exacerbation of local communal conflict.

Local ideas of justice and legal rights are liable to conflict with international human
rights norms, most critically regarding women and juveniles. Fundamental features of
social and economic organization cannot be modified simply by legislation, prohibition
of particular practices, or their removal from the sphere of local justice. Such interven-
tions are liable, rather, to set back the cause of human rights and undermine the legitimacy
of existing dispute resolution systems, leading parties to seek alternative means of redress,

possibly through intercommunal violence or vigilantism.

A more effective strategy for promoting social change needs to include long-term support
for general education and access to information, so that debate can be more effectively
informed by knowledge of global standards and the experiences of other societies. Where
such knowledge resources are available, there is evidence that individual litigants deploy
them in their disputes and cases, contributing to the gradual processes of debate and

change that the flexibility of local justice engenders.
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[ INTRODUCTION

Project Context

The Comprehensive Peace Agreement (CPA) of 2005 between
the then government of Sudan (GoS) and the Sudan People’s
Liberation Movement/Army (SPLM/A), which ended the
decades-long civil war in Sudan, created the semiautonomous
government of Southern Sudan (GoSS) and the government
of National Unity (GoNU). Following a six-year interim pe-
riod, Southern Sudan is preparing for a referendum on full
self-determination, expected to be held in 2011. Many leading
southerners consider the war the SPLA fought since 1983 to
be a struggle to defend the customs, languages, religions, and
communal property of the southern Sudanese against projects of
Arabicization, Islamization, resource extraction, and land alien-
ation emanating from successive governments in Khartoum.!
As Southern Sudan reasserts an autonomous identity, policy-
makers are looking to the specific heritage of the south. As one
leading judge in the judiciary of Southern Sudan emphasized
in a recent workshop, customary law is viewed as a promising
basis for a distinct Southern Sudanese national identity? The
SPLMV/A, and subsequently the GoSS, have thus given consid-
erable prominence to customary law, traditional authority, and
communal land rights in their rhetoric and legislation. The 2005
Interim Constitution of Southern Sudan (ICSS) made clear the
commitment to custom and traditions as a central source of law,
as well as to a role for traditional authorities (which principally
means chiefs) and customary law in the local government sys-
tem (Articles 5,173). Apart from their ideological and political
value, the recent government policies are also motivated by the
recognition that chiefs and their courts have been, and so far
remain, the only practicable and affordable form of local govern-
ment and justice across Southern Sudan. However, the resilience
and apparent self-sufficiency of the chiefs courts throughout the
wars presents the new government with complications as well
as resources. The courts are clearly meeting a popular demand

for dispute resolution and justice that the government judiciary’s
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limited capacity could not possibly handle. Yet limited government capacity has also ensured
very little regulation of the courts, raising concerns as to what form and quality of justice they
are actually providing. As they have historically, the chiefs’ courts essentially function as the
lower rungs of the overall judicial and appellate hierarchy, rather than as a separate customary
system, and handle criminal as well as civil cases. From a local perspective, they are all part
of a single judicial system. However, the chiefs’ courts are administered by the executive local
government offices at the county level, and thus are not considered part of the official judiciary
of Southern Sudan (to avoid confusion in the report, we will use the term “chiefs’ courts” to
refer generally to customary courts and “government courts” to refer to those established by
the judiciary).

'The GoSS faces key questions as to how to formally articulate the customary courts and
law within, beneath, or alongside the courts of the judiciary of Southern Sudan, and how to
ensure equitable access to justice and the protection of human rights in doing so. Separate
pieces of legislation—the Judiciary Act (2008), the Local Government Act (2009), and the
Penal Code and Code of Criminal Procedure (2008)—have already generated some poten-
tial contradictions and uncertainties regarding the jurisdiction and supervision of local courts,
which will be explained below. Nevertheless an emerging (though not unanimous) consensus
among the Ministry of Legal Affairs and Constitutional Development (MOLACD), the local
government board, and the judiciary has coalesced around the perceived need for some form
of written ascertainment (i.e., definition and recording) of customary law, if not necessarily
its formal codification. The main drivers for this have been the customary law steering com-
mittee of MOLACD, established in 2004, and the current chief justice, John Wuol Makec,
who led previous codifications of customary law in the 1980s. The drive for ascertainment has
most recently been elaborated in a strategy for customary law produced for MOLACD and
the United Nations Development Programme (UNDP) rule-of-law unit, which was accepted
at a stakeholders’ meeting in October 2009. The draft principally proposes a process of “self-
statement” of customary law by “communities,” together with a “soft human rights approach”
to regulate and reform this law. The emphasis on ascertainment has guided much of the work
on customary law in recent years, resulting in various forms of documentation of the laws of

some ethnic groups or regions in Southern Sudan.*

Project Objectives and Methodology

'This project is intended to contribute to policy development regarding the role of customary
courts and law by moving beyond efforts to ascertain the content of local law, examining in-
stead the actual practices of dispute resolution and litigants’ perceptions of their options. The
project’s premise is that the content of local law cannot be isolated meaningfully from how it
is applied in practice. Through detailed fieldwork, it offers an empirical and analytical basis for
understanding how justice is provided, experienced, and perceived in practice at the local level.
Starting from the current realities of local justice, it identifies priorities for reform tailored to
the perceptions and needs of local litigants. The approach also reveals some obvious discrepan-
cies between the practice of customary law and how policymakers define and understand it.
Three different researchers took part in the qualitative fieldwork for the project—one Southern
Sudanese (Moro) and two European (Leonardi and Santschi)—all of whom had substantial
prior experience of local-level fieldwork in Southern Sudan. Each researcher spent between
four and six weeks in a particular county: Moro in Kajokeji County; Leonardi in Wau Town

and County and neighboring Jur River County; and Santschi in Aweil East County. Within

12



LOCAL JUSTICE IN SOUTHERN SUDAN: Part | - Introduction

their research areas, each identified three or four courts to observe in detail, at different levels
of the judicial hierarchy—from lower chiefs’ courts to county-level government courts. The
researchers’ time was divided among direct observation of cases in court; recorded interviews
with litigants, justice providers, and government officials; and informal interviews and discus-
sions with a wide range of local people; all aided by local translators or research assistants.
'This enabled the comparison of perceptions and practices among litigants, court members,
and different sections of wider society; across age groups, genders, income, and livelihood. The
researchers conducted and transcribed more than one hundred interviews and observed up to
fifty different court cases in around fifteen separate courts or other forums. The result was by
no means a comprehensive review of all court cases in a particular area, but a reasonable sample
of both cases and informants. Weaknesses include a limited number of formal interviews with
women, who tended to leave immediately after court cases and were less willing to speak to
the researchers, reflecting both their more pressing family commitments and that women find
it more shameful to air familial issues in such contexts (see further discussion below). Where
possible, researchers visited women in their homes to conduct more informal conversations

than formal interviews.

Research Sites

'The three research sites were selected to cover some of the variations in local contexts across
Southern Sudan. They also were chosen to ensure the comparison between urban and rural
locations, monoethnic and multiethnic sites, areas controlled in the civil war by the SPLM/A
and those controlled by the GoS from Khartoum, areas with predominantly pastoralist or agri-
cultural modes of production, and areas with different directions of wartime displacement and
returns. Three sites can never be representative of the great variation in local economies, cul-
tures, and indigenous political structures across Southern Sudan, but they can at least indicate
the extent of local differences, and perhaps more important, the areas of considerable similarity
in judicial culture and concerns of local people.®

Kajokeji County is on the west bank of the Nile in Central Equatoria State and borders
Uganda to the south.® It covers 7,200 square kilometers with a population of 196,422, accord-
ing to the 2008 census. It is a predominantly agricultural area, populated by the Kuku, one of
the Bari-speaking groups. Land ownership by clans and families is an important issue, linked
to spiritually powerful clan leaders or land-priests, whose curses have long functioned as im-
portant indigenous sanctions, believed to be capable of bringing misfortune or even death to
any who incur them through antisocial, criminal, or harmful behavior. The people of Kajokeji
have always had close ties with Uganda, with many migrating there for work, trade, or educa-
tion. These patterns accelerated during the war, when most of the population took refuge in
Uganda. Kajokeji was chosen as a research site partly because it features a large population of
returnees, who may be bringing different ideas of law and justice from Uganda or experiences
in refugee camps. It is also the site of particularly strong concerns about witchcraft and accusa-
tions of poisoning, which have led to mob killings of suspects, and posed serious difficulties
for the local government and judiciary. There are five payams (districts) in the county. Most of
the data were collected in Mere Town, the county capital, and in Dwani Village (9 km from
Mere), Leikor Boma (about 10 km from Mere; a doma is the smallest unit of local government),
and the more remote Nyepo Payam (26 km from Mere). The researcher’s family connections
in this county and his fluency in the local language enabled unusual access to private dispute

resolution and wider discussions about poisoning accusations in particular.
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Aweil East County is one of the five counties of Northern Bahr el Ghazal (NBG) State,
and one of the largest and most densely populated counties in Southern Sudan—309,921,
according to the 2008 census. This population consists almost entirely of the Abiem tribe or
section of the Dinka, who cultivate and fish as well as own cattle. It was heavily affected dur-
ing the war by the cross-border raids of the murahaleen militias of neighboring pastoralists to
the north, and many people were displaced to Khartoum, Ethiopia, Kenya, or elsewhere in
Southern Sudan. There are seven payams in the county, and the research concentrated on the
rural payam of Mangartong, the small market town of Wanyjok, and the county capital, Mabil,
as well as the NBG state headquarters and high court in Aweil Town. The vast majority of dis-
putes are about cattle and marriage, reflecting an enduring socioeconomic system centering on
livestock and including polygamy. The management of cattle and obligations such as contribu-
tions to marriage or blood-compensation payments continue to be vested in extended family
groups. Court cases can be extremely complicated because individual cattle paid in marriage or
as loans may need to be traced through subsequent owners and exchanges so that they or their
offspring can be returned.”

Wau Town straddles the counties of Wau and Jur River, in Western Bahr el Ghazal
(WBG) State. Wau is a relatively large town for Southern Sudan and considerably larger than
the county towns in Kajokeji or Aweil East. The latter are also populated predominantly by
a single ethnic group or section, offering useful comparisons with each other owing to their
different economies and directions of displacement. Wau Town is a very different site, located
at the intersection of three main ethnic groups and between agricultural and cattle economies.
It is on the edge of the Dinka cattle-keeping region, and some of the research was conducted
among the Dinka in the town and nearby payams of Marial Bai and Wau Bai, which belong
to Jur River County, but whose inhabitants refer to themselves as Dinka Wau. Ownership of
the town is also claimed by the agropastoralist Luo (or Jur) and the many small groups known
collectively as Fertit. The research focused primarily on the Balanda Viri tribe of the Fertit, in
Wau Town and in their center of Bagare, twelve miles away in Wau County. Their economy
has been based on cultivation as well as on hunting and forest products, such as honey. They
have close connections to other Fertit groups, and also to the Zande of Western Equatoria,
with whom they share practices of divination, medicine, and witchcraft. The research also fo-
cused on the town chiefs’ courts and the county government courts. In the town, the courts
hear the usual marriage, sexual, family, and cattle cases, but there are also many more cases of
theft, monetary debt, market disputes, traffic accidents, and armed robbery than are found in
the rural areas.

In general the similarities among the three research sites are more conspicuous than the
differences, enabling the research findings to be amalgamated into a single report; where there
are differences, these have been made clear. To ensure the anonymity of the interviewees and
litigants, names are not given in the report, nor are, in many cases, the locations of interviews

if this might reveal the identity of the interviewee.
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[ ReseAarcH FINDINGS

Courts, Chiefs, and Customary Law

In recent years, insights from the wider field of legal pluralism
have begun to affect rule-of-law programming, particularly in
post-conflict situations, leading to greater awareness and recog-
nition of customary law. Understandings of legal pluralism have
also shifted from a simplistic model of the coexistence of two or
more distinct, circumscribed legal or judicial systems to a focus
on the intersections and overlaps among them.® In Southern
Sudan, different legal systems and concepts have merged to a
particularly strong degree, making it impossible to distinguish
entirely which laws originated in indigenous judicial culture and
social norms and which have emerged through interaction with
government law and wider cultures.

A more important point, which emerges from our research
and is corroborated by wider legal anthropology, is that plural
legal systems can encompass principles and goals that would
be considered contradictory in European and North American
traditions of jurisprudence. There is no simple dichotomy be-
tween consensual and restorative judicial practices and adver-
sarial, retributive, and punitive ones. Nor is there a separation of
rule-based and negotiated justice. As wider studies have shown,

rules—whether we call them norms or customary laws—are
subject to negotiation in themselves; they do not “determine the
outcome of disputes in a straightforward fashion.” Rules do not
always rule in practice in the courts.’® The social relations of liti-
gants and their individual goals, together with the priorities of
the mediators or judges, shape how and which rules are upheld
in negotiating the outcomes of cases.'

Many rule-of-law practitioners often perceive customary
law as a discrete indigenous set of rules originating in the dis-
tant past and preserved within tribal communities. Studies of
African customary law, however, have shown that such systems
were frequently produced in the colonial period by the interac-
tion between colonial administrators and local chiefs and elders,

in a process of inventing tradition that largely strengthened the
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Table 1: Judicial Hierarchy by Law

Local government unit Local Government Act: Judiciary Act: judi-
customary courts ciary courts
County County judges (first

C court: county paramount chief and second grade)

Head chiefs as members

Appeals from B courts and to
county judge

Criminal cases referred by statuto-
ry courts; cross-cultural civil suits

Supervised by county commis-
sioner (not judiciary)

Payam B (regional) court: head chief Payam judge

(Note: it is not clear Chiefs as members (legally trained)
whether the courts at this
level provided for by both
acts are to be combined
as a single court or exist in | Major customary disputes (includ-
parallel.) ing land); minor public order
cases

Appeals from A courts and to C
court

Supervised by paramount chief

Boma A (chief) court: executive chief
Subchiefs as members
Appeals to the B court

Family/marriage cases, traditional
feuds, local administrative cases

Supervised by head chief

Note: Arrows denote direction of appeal.

control of patriarchal authorities over women and younger people.’? The legacies of the colo-
nial period are highly visible in both the chiefs’ courts and customary law in Southern Sudan
today.

To contribute to current policy debates on the role of customary law, this project felt it
necessary to revisit the basics. Many of the discussions in Juba take as their starting point
the notion that there is a clear dichotomy between customary law and statutory law, between
chiefs’ courts and government courts. In reality, these lines are seriously blurred. Southern Su-
dan’s complex and turbulent colonial and postcolonial history, including long periods of civil
war, coupled with a very young new government, have resulted in a patchwork of courts run
by chiefs, laypersons, and judges with varying degrees of legitimacy, qualifications, and legal
status. Field research reveals how customary and statutory law have interacted and become
intertwined from the perspective of litigants and justice providers at the local level. This section
sets out findings and provides a historical perspective that deepens our understanding of local-

level court structures, chiefs as justice providers, and the nature of customary law today.

Mapping the Court Structure

'The Judiciary Act (2008) and Local Government Act (2009) envision basic judicial hierarchies
corresponding to the local government units of counties, payams, and bomas, albeit with some

18
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contradiction as to whether the courts at different levels are considered customary or govern-
ment courts (see Table 1).

However, the situation is far more complex and confusing than the neat hierarchies shown
here on paper, and there is considerable variation in both the terminology and the court struc-
tures at the local level.

Making Sense of the Terminology

'The basic structures and some of the enduring terminology of the courts originated in the co-
lonial period. The 1931 Chiefs’ Courts Ordinance, implemented by the British administrators
of the Anglo-Egyptian condominium government, established a simple hierarchy: A courts,
which were headed by a single chief, and B courts, which consisted of a panel of these chiefs,
headed by a president. Special C courts made up of B court presidents could also be formed to
hear specific cases. All of the chiefs’ courts were supervised by the British district commission-
ers—more or less closely, according to the individual official—who combined executive and
judicial powers as both administrators and magistrates.

Even during the colonial period, some divergence in terminology opened up across differ-
ent regions. In some areas, there was an attempt to separate the judicial and executive powers of
chiefs, resulting in the two roles of executive chief and court president. Although the removal
of judicial powers from executive chiefs did not succeed, these terms proved more enduring, so
that in some areas, particularly Bahr el Ghazal, the two levels of court—A and B—are known
as executive chiefs’ courts and regional courts, respectively. These structures were preserved after
Sudan’s independence, but the general terminology has undergone further changes and addi-

tions under different governments, with chiefs’ courts known variously (in translation from the

” ”«

Arabic) as “people’s local courts,” “native courts,” “rural courts,” and other terms still in use, for
example, in Wau Town, which remained under GoS control during the SPLA war.

Under SPLM/A administration, the court structures and terminology have proliferated.
The SPLA created its own judiciary as early as the 1980s, with mobile high and appeals courts
operating in areas under its administration.”® Following its national convention in 1994, the
SPLM/A tried further to establish a degree of civil administration, adopting the new local
government terminology of counties, payams, and bomas. Following successful military ad-
vances in Equatoria in 1997, including the capture of Yei Town, the region became the focus
for efforts to establish the new hierarchy and incorporate the chiefs’ courts into it.** In theory,
former A courts were now to become boma courts and B courts to become payam courts. More
literate individuals were also appointed as county judges, with varying degrees of paralegal
training. The efforts to introduce the new terminology in Equatoria were gradually successful,
though many local people continue to refer to A and B courts.

More significantly, introducing the new local government units prompted a period of divi-
sion and subdivision of the old administrative and chiefdom units, and a resulting proliferation
of the numbers of counties, payams, bomas, and chiefdoms. This meant that the former areas of
A-court jurisdiction often became payams rather than bomas. In general, the boundaries of the
new units bore little connection to the old ones, resulting in considerable dispute and confu-
sion. In 2007, the GoSS local government board announced a moratorium on the creation
of new counties, but local campaigns to establish new counties, payams, and bomas continue
today.

At the same time, an unprecedented number of different authorities set up their own courts,
from individual military officers and military police to regular police, government officials, and
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committees of traders. By 2004, in the town of Rumbek, for example, it seemed that some kind
of court was in process under almost every sizeable tree. Some of these were seen as exploit-
ative and abusive ventures undertaken by members of the military and security forces, while
others attracted civilian cases and became new forums for dispute resolution. In the displaced
communities in the GoS-controlled garrison town of Juba, for example, particular headmen
in the displaced camps gained a reputation for judicial abilities and heard cases from all across
the town. Even the chiefs’ courts, which correspond to the official system, are rarely established
legally by warrant.’

Since the CPA of 2005, there have been some attempts to check the proliferation and
informality of courts and to extend the terminology of payam and boma courts across Southern
Sudan. In March 2010, the new Lakes State governor declared that all illegal courts operating
in and around Rumbek should be closed. This seems to have meant all the chiefs’ courts, which
operated without warrants of establishment from the judiciary, but the list of other kinds of
courts also revealed the continuing variety of justice forums: “Irade Union court, Cattle thief
court, Fisheries court, Market and Porters court, Sheikh-el-Hilla [town quarter chief] court,
Town regional court, Border court and Gelweng [cattle-camp youth militia] court.”®

To illustrate the disparity between the neat hierarchies in recent legislation and the confus-
ing reality, the Wau county commissioner described the local courts in his areas as follows:

There is the executive chiefs’ court, which has the executive chief as chair, plus four
members. Then from there, there is the village court or people’s court: rural court. It has
seven members. Now this seven-member court is supposed to be the payam or boma
court, and the executive chief’s court is now the village court. They can refer cases to the
boma or Payam. That is the Makama Shaabia [popular/people’s court]. Then there is the
town court, which also has a people’s court.

When we [SPLM/A] came from the bush we made a payam court, which means the
judge should be a law graduate, but can be without the bar. Or it can be someone with
experience, like a former policeman or administrative officer, or a retired judge. The
payam court is still under the judiciary, under the province judge, as it used to be called—
now the county judge. The system has not yet been implemented but we are planning
two payams here in Wau, with one payam judge.

The town court is supposed to be under the commissioner—that revenue should be

remitted here. But during the war it was put under the judiciary, in order to marginalize

southerners. The chiefs working there belong to us; they get their salaries from here, but

then they also get incentives from the Judiciary. (County commissioner, Wau, in

English)
'The local courts are generally less bewildering to the local population than they are to outside
observers. Local people often have transferred older or vernacular nomenclature to the latest
courts, including simply the names of chiefs, which clarifies the hierarchy to them while add-

ing to the confusion for outsiders.

Searching for the Line between Customary Courts and Government
Courts

Since the colonial period, the simple three-tier hierarchy of executive/A chief’s courts,
regional/B chiefs’ courts, and county judges has existed, together with an urban court consist-
ing of a bench of leading lay townsmen and town chiefs. The newer payam and county chiefs’
courts and the expanded role of town bench chiefs’ courts have created a more confusing grey
area. These intermediate courts blur the boundary between statutory and customary law and

between government and chiefs’ courts even more.
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The Judiciary Act of 2008 establishes the payam court as the lowest-level state court, the
judges of which should hold a law degree (sections 20, 25). The Local Government Act of
2009 establishes a hierarchy of customary law courts at the boma, payam, and county levels.
These provisions are not necessarily contradictory, but the implication is that there will be both
a state court and a customary court at the payam and county levels. It is difficult to see in the
near future how the shortage of legal professionals could be overcome to establish state courts
at the payam level. In practice, the two are subsumed into a single hybrid payam court: The
judges are usually more literate than other chiefs, have usually had more training, may have a
copy of the codes of law, and dress more like government officials, but actually settle cases in
much the same way as the chiefs’ courts; some of them actually are chiefs. At present, neither
the judiciary nor the local government officers appear to be exercising much supervision over
any of the local courts.

'The uncertainty over the payam courts is likely to remain unresolved for the time being, but
it is not without implications, as a county judge in Wau noted:

We requested the executive [i.e., GoSS] that all the chiefs’ courts should be under the
judiciary so that we control [them] because their cases appeal for [i.e., are appealed to]
the judiciary courts not [to] local government. But the local government wants these
courts because of revenues. Revenues only. But for us we needed it because the cases
which are finalized by the town courts and chiefs’ courts come to [i.c., are appealed to]
the county court.... We want these local courts under judiciary. (County judge, Wau, in

English)
Although the realities of the current local court systems appear confusing and very different
from the neat hierarchies of the legislation, the vestiges of earlier hierarchies remain, creating
some broad similarities in structures despite much variation in terminology (see Table 2).

As stated at the outset, we will use the term “chiefs’ courts” to refer generally to customary
courts and government courts to refer to those established by the judiciary. In addition, the fol-
lowing terms based loosely around the 2009 Local Government Act indicate different levels of
courts; however, they might be known locally by a different name, and some levels might not
exist in every area. They are listed in descending order of hierarchy.

m  Government Courts

County Judge’s Court. This is a court in the official judiciary hierarchy, staffed by legally

qualified magistrates. Locally it may be referred to as simply the county court, the

province judge (an old term), or more often as the government court, big court, molana,
or gadi (judge). There is a resident magistrate at this court, responsible for sending all
cases or appeals opened at the county court to the appropriate judge or chief’s court.

Above this court is the state high court, followed by the regional appeal court and the

supreme court of Southern Sudan.

m Intermediate Courts
County Chiefs’ Court. So far, this only exists formally in Kajokeji (the C court), but the
term will also be used for the panels of elders or chiefs that assist the county judges in
Aweil East and in Aweil Town.

Payam Chiefs' Court. The payam court currently represents the gray area between
government and chiefs’ courts, and is interpreted differently in different areas. It does not
yet exist at all in Wau. In Aweil East it has been created as a new tier in the court hier-
archy, between the regional chiefs’ court and the county-level courts, and is chaired by a
literate layman selected from anywhere in the payam, rather than a hereditary chief of a

particular section; it nevertheless operates very similarly to the chiefs’ courts. In Kajokeji,
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Table 2 : Judicial Hierarchy in Practice

Judiciary /
“customary”

Kajokeji

Aweil East

(Dinka names)

Southern Sudan
Regional

State

County

County
Payam
Town

Group of chiefdoms

Boma

Village/hamlet

Clan/neighborhood

Supreme court (Juba)
Appeal court (in Juba)
High court (in Juba)

County judges (first and
second grade)

C chiefs’ court

Paramount chief’s court

Boma chief’s court

Subchief’s court

Headman'’s court

Appeal court (in Rumbek)
High court (in Aweil Town)
County judge (first grade)

Panel of elders
Payam court (literate lay judge)
Town (chiefs’) court

Regional court
(Akur Diec: Group 5)

Executive chief's court
(Alama Thiith’s court)

Subchief's court
(Alama Chol’s court)

Headman'’s court

(Nhom Gol/Mareng’s court)

Notes: Wau is excluded from the table because it was more difficult to establish real hierarchies there.
The town remained in the hands of the former government of Sudan until the CPA, which seems to have
left a legacy of a stronger role for government courts, as well as the use of Arabic terminology. Within the
town, there are chiefs of each area or quarter (hai or hilla), with their own courts, known generally in the
GoS terminology as native courts. In the GoS-controlled areas of Wau County outside the town, chiefs’
courts were known as rural or popular courts. These names were also applied to the central higher chiefs’
court inside the town. In 2005, as the former GoS judiciary merged with the new judiciary of Southern
Sudan, the old chiefs’ courts were officially suspended, pending a new system. In reality they have con-
tinued to function, but the only one county judges recognize and refer to is the main town chiefs’ court.
These judges assert that all cases are supposed to be opened with the county resident judge, who can
then decide whether to refer them to the town chiefs’ court. The rural chiefs’ courts appear not to be well
linked to the government judiciary in the town, and there is considerable uncertainty about terminology
and the new legislation in general. The predominantly Dinka areas of Jur River County came under SPLM
administration earlier than Wau County, and here the court structures and terminology are more similar
to those of Aweil East.

the former B or regional courts have become known as payam courts, and are headed by
a paramount chief. Because none of these courts is yet staffed by legally or paralegally
trained personnel, this report refers to them as chiefs’ courts, though in Aweil, the payam
judges are neither chiefs nor legal professionals.

Town Bench Chiefs’ Court. Each town has one or more town bench courts, the mem-
bers of which tend to be more literate than rural chiefs and are drawn from the multieth-
nic urban population, but are nevertheless commonly known as chiefs. These big town
courts tend to have a close relationship with the county judges’ courts and the police. In
Aweil East, the court is said to be on a par with the regional/B chiefs’ court; elsewhere,
they are seen to be equivalent to a payam court. In Wau some of the chiefs are even said
to be classified as second-class magistrates.

m  Chiefs’ Courts
Regional/B Chiefs’ Courts. The B or regional chiefs’ courts—not to be confused with the
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regional courts, which used to be among the highest government courts for the three
former southern regions of Bahr el Ghazal, Equatoria, and Upper Nile—have existed
since the colonial period as a court for a number of chiefdoms, chaired by a paramount
chief or court president, with other executive chiefs as members. In Kajokeji, they have
been conflated with payam courts. In northern and western Bahr el Ghazal, they are

often known as the Group Five courts.

Town Quarter Chiefs’ Courts. Each town is divided into areas or quarters headed by a
town chief, who usually have their own local courts. In Wau, the latter are still referred
to in the old terminology as native courts. These courts are comparable to executive/A

chiefs’ courts.

Executive/A Chiefs’ Courts. Again, these courts have existed since the colonial period,
though the number and size of chiefdoms—and hence, courts—have changed consider-
ably. They sometimes correspond to the new unit of the boma, a subdivision of the payam,
and may be referred to as doma courts; they are headed by a single chief, with elders or
subchiefs as members.

Subchief’s or Headman'’s Courts. The lowest levels of local court tend not to be formally
recognized, although in some areas, previous governments have given official court
stamps to the subchiefs or headmen of villages, clans, cattle-camps, or town quarters.
Regardless of government recognition, subchiefs and headmen play a role in dispute reso-
lution and often inquire into cases initially before forwarding serious ones on to the chiefs

or police.

m  Private Dispute Resolution Arenas
Outside any formal courts, there are family and neighborhood mechanisms for settling
disputes.

Chiefs

It will be obvious by now that the system of local courts centers primarily on the figure of the
chief. Chiefs are commonly referred to nowadays as traditional leaders or traditional authori-
ties. There were many kinds of local leaders in Southern Sudan before the colonial period, but
the specific title of chief was created as part of the British administrative system of indirect rule,
a system instituted, with variations, in most rural areas of Sudan.!” The 1931 Chiefs’ Courts
Ordinance should not be seen as the colonial government’s formal recognition of an indig-
enous system of justice. Not only were the courts as constituted under the colonial administra-
tion a new institution, but the chiefs who presided over the courts, some of whom were for-
mally recognized as third-class magistrates, were often themselves the result of the encounter
with colonial government. The societies of Southern Sudan had varied and complex forms of
self-government before colonial rule, but these tended to be more collective and diffuse, rarely
involving a single ruler with overall authority. Even the kings of the Shilluk, Anuak, and Zande
were not necessarily the kind of compliant leader that the colonial government needed.
Indigenous and local forms of authority and justice continued to function without gov-
ernment endorsement during the colonial period, as they do now. The new government chief
acted as an intermediary with the colonial officials, taking his place alongside other specialist
community leaders, such as those responsible for important spiritual functions, or for war.

Sometimes the government chief also played one of these other roles, but in many cases com-
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munity elders chose him to be their interlocutor with British officials precisely because he was
not powerful or important, and therefore kept the leaders of the community at a distance from
what was initially an unpredictable and potentially threatening colonial power. Often such
individuals became chiefs simply because they could speak some Arabic, the lingua franca of
the early colonial administration.

Despite the arbitrary ways in which the earliest chiefs were identified through interaction
between the colonial government and local communities, over time, they became institution-
alized as the key traditional authorities. Their resilience is impressive. After Sudanese inde-
pendence, political leaders in Khartoum sought to diminish the power of those seen to have
collaborated with the former colonial regime. This culminated in President Jaafar Nimeiri’s
abolition of native administration altogether in 1971, and the rather ambiguous People’s Lo-
cal Courts Act of 1977, which repealed the Chiefs’ Courts Ordinance while allowing existing
courts to function. As the 1977 measure indicated, in reality—particularly in the south—there
was little alternative to the chiefs and they continued to act as principal government interme-
diaries, tax collectors, village administrators, and court presidents.

During the first (1950s/60s-1972) and second (1983-2005) periods of civil war, the chiefs’
positions were extremely difficult. They had always walked a tightrope between the demands
of government and their communities, and this balancing act was made more difficult with the
appearance of rebel groups; the rebels expected assistance from the chiefs, while the govern-
ment expected the chiefs to inform on the rebels. The second period of civil war also created
vacuums of government in areas where the SPLA effectively drove out the GoS but did not
immediately erect an alternative administration. Chiefs in such areas became intermediaries
with military forces rather than with a government, and often endured physical mistreatment
when they were unable to meet the soldiers’demands.

Despite the chiefs’varied origins, their positions have become largely hereditary. Since the
1970s, the idea of elections for chiefs has taken hold, at least in some areas, but the concept is
very loosely interpreted. On the whole it seems that, when a new chief is to be appointed, the
county government authorities invite some degree of selection or shortlisting by the commu-
nity, which in practice means certain leading elders or other prominent figures belonging to the
chiefdom, such as local politicians, government officials, church leaders, head teachers, and so
on. In the vast majority of chiefdoms, the candidates are limited to the men of the hereditary
line of chiefs; this can still mean a considerable pool, however, and it is by no means automatic
that the former chief’s son is chosen. In some areas, or on occasions when there are a number of
suitable candidates, an election can be held, in which the candidates stand at the front and sup-
porters line up behind them. At the other end of the scale, there are instances in which county
commissioners are said to have simply appointed their preferred candidate. During the war,
this was particularly common; some of the resulting SPLA chiefs have gradually been replaced
in the last few years. It is clear that government appointees without sufficient local backing
tend to encounter passive resistance to their orders or outright opposition. In Dinka areas,
there is a proud tradition of vocal complaint against unpopular chiefs, which has frequently led
to their removal and replacement. Most local government officers thus have realized the need
to consult with communities over the selection of chiefs. But this consultation rarely involves
the mass participation of the chiefdom’s population, and the great majority of chiefs still come
from hereditary chiefly families. In some cases, these families also hold special spiritual powers,
but even when they do not, the inheritance of chieftainship is related to spiritual sanctions and
the power of the ancestors.
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The Local Government Act clearly envisages a continuation of the multiple roles of chiefs,
as administrative and executive authorities in their villages and also as judges or presidents of
local courts. The chiefs have succeeded remarkably in maintaining their unique and interstitial
status: They are closely connected to the government, and yet somehow apart from it too. This
does not mean that they enjoy a straightforward popular legitimacy; most people criticize their
chiefs for corruption or inability, and some of today’s chiefs are said to have acted as informants
for the repressive military and security forces during the war, reporting any support for the
opposing side in the conflict. Nevertheless, as this county judge observed, the chiefs are distin-
guished from the even less-trusted government and police:

Q: Do people complain to you about their chiefs sometimes?

A: No, and in fact if you as a judge take action against a chief, people become very angry

and think you are acting against the whole tribe. The chiefs are very powerful—people

don’t believe in police or government, but only in the word of the chief. And especially

in cases of compensation, even if we settle the case here, the chief is the one to collect the

cows. If you send the police it will cause a new problem! (County judge, Wau, in

English)
Despite the differentiation of the chiefs from the rest of the administration, they have begun to
receive salaries again in the last year or so, although the money is often termed as an incentive
to try to avoid incorporating them fully into the civil service. Payment of chiefs varies across
Southern Sudan: in Warrap State, most chiefs have not yet received any salaries; in other states
there is variation, particularly between areas formerly under the GoS, in which chiefs were
already receiving quite generous salaries, and those formerly under the SPLM/A.*8 In Wau, all
chiefs seemed to be receiving around 180 Sudanese pounds (SP) per month, whereas in Aweil
East, executive chiefs receive 900 SP and their respective court deputy earns 700 SP.

Chiefs use the lack or small size of their salaries to justify keeping all or part of the income
from their courts, which is supposed to be remitted to the government. In most areas, the local
government’s limited capacity to monitor court registers (if these are even used) and compare
them with the amounts remitted ensures that chiefs can easily keep at least a portion of the
court fees and fines. Some courts explicitly demand a few pounds of the court fee, for the table
or chairs, to cover their running costs. In Kajokeji, the county and payam administrators are
in some conflict with chiefs over their failure to remit court income, and have threatened to
reduce the number of chiefs, since they seem from their remittances to be hearing so few cases.
Elsewhere, the local governments make sporadic efforts to inspect court records and demand
remittance of court income, but chiefs, clerks, and local government administrators are also
said to come to their own private arrangements to keep and share some of this income, if nec-
essary, by the selective recording of cases.

The chiefs and their courts remain the responsibility of local government; they are sup-
posed to be paid and supervised by—and remit court income to—the county authorities (in
some areas, via the payam administration). But the selection and appointment of chiefs to sit
on courts is supposed to involve the judiciary.”” In some areas, the county courts and police
have much more direct contact with the chiefs’ courts than does the county government, which
supervises the administrative rather than judicial role of the chiefs and their appointment. The
supreme court of Southern Sudan created a mapping committee that visited all of the states
in 2009 to survey the local and payam courts in terms of their number, composition, selection

procedures, remuneration, and oversight; the resulting report is currently pending.*
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Customary Courts and Customary Law: Paradigms and Problems of
Definition

We have seen how government chiefs were created as the intermediaries between communi-
ties and colonial state structures. The early colonial courts that the government chiefs presided
over were largely concerned with enforcing the colonial administration’s rules and the chiefs’
authority: Many of their cases concerned disobedience or failure to provide the taxes or labor
the government demanded.?! In the early Condominium period, colonial officials reported
on the continued existence of other indigenous assemblies, which they referred to as courts.
These were convened by elders and spiritual leaders, such as rain priests, and were frequented
more than the chiefs’ courts, because the latter were seen as government courts. However, it
seems that the chiefs’courts nevertheless quite rapidly gained in popularity. There are a number
of possible reasons for this. One is that they offered an alternative to local dispute resolu-
tion mechanisms controlled by particular male elders. Younger men and women, especially
those educated in the new missionary schools, began to challenge existing marriage customs
in the chiefs’ courts. The few literate government employees even wrote letters appealing to
distant British authorities to help in their cases, and when British officials trekked around
their districts, they were constantly accosted to settle cases. Clearly some people were looking
for outside or alternative authorities to support their case. This opportunistic approach to the
government and its courts is still apparent today.

Above all, though, the government chiefs’ courts had a connection to the force of the colo-
nial state. It might be assumed that this association would render them less legitimate in local
eyes, and it certainly did. But it also enhanced their prestige and power, and people realized
that papers and rubber stamps had a symbolic power, linking them to the more instant force
of the government police and soldiers. If somebody was determined to get back his cows
from someone who had stolen or borrowed them, or owed them as a customary obligation,
the chiefs’ court might be most able to ensure that the cows were actually returned. There is a
culture that the courts should be approached as a last resort, when it is felt necessary to enforce
an immediate payment of a debt or compensation.

In the colonial period, British officials closely monitored the chiefs’ courts and heavily
influenced their procedures, architecture, laws, and sentences. Some of the colonial buildings
constructed for the higher chiefs’ courts are still used for the same purpose, particularly in the
main towns of Southern Sudan: They tend to have a formal internal architecture, with raised
platforms for the court members. Accompanying this architecture are the formalized, authori-
tarian practices also inherited from the colonial era. One British colonial governor observed
in 1932 that the early chiefs’ courts “were not regarded as native courts at all, but as purely
Government institutions’—resulting, he added, in “an aping of what they thought were our
ideas and our laws; and a tendency on the part of the chief’s police to push people about, make
them stand at attention and so forth.”?

Today the courts also enforce formal procedures, making litigants stand or sit in particular
places and positions, and follow rules for speaking, all of which is intended to enhance the
court’s power. As we shall see, the spatial and ritual barriers of the courts are continuously bro-
ken down by vocal and defiant litigants, but the court rituals nevertheless mark out an official,
formal arena and differentiate it from informal arenas of dispute resolution. These legacies have
made chiefs’ courts neither wholly customary nor wholly governmental, but an amalgamation
of both.

'The historical developments also have had lasting ramifications for what is known as cus-
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tomary law. From the colonial period to the present, pressures from both local communities
and government have shaped the chiefs’ courts, resulting in a very hybrid set of judicial prac-
tices and cultures. Rather than the coexistence of two distinct statutory and customary legal
systems in Southern Sudan, the reality is more like a loosely governed unitary system that
incorporates legal principles and practices from different sources and applies them with vary-
ing degrees of consistency, at varying levels of the judicial hierarchy. The chiefs’ courts form the
lower rungs of an integrated court hierarchy; cases can be appealed from these so-called cus-
tomary courts to higher judges’ courts. This appellate link has ensured that government courts
have had to understand and even apply some version of customary law. But the law applied
by the chiefs’ courts is itself the product of a long history of interaction with the government
and judiciary; chiefs frequently possess and refer to penal and civil codes. Customary justice
and statutory justice are perceived as substantively different only regarding certain issues; most
people, including chiefs, would not distinguish along these lines, but commonly assert that all
laws come from the government.

The SPLM/A legal codes produced from the 1980s explicitly sanctioned the use of cus-
tomary law by its official judiciary courts. As one Southern Sudanese lawyer puts it, “there was
an informal fusion of statutory and customary law,” which has subsequently become “a hard
nut to crack.”” Meanwhile under the GoS, a provincial parliamentary speaker, John Wuol
Makec, led the restatement of the customary law of all of the Dinka of Bahr el Ghazal Prov-
ince in 1984, which updated the earlier Dinka codes of 1975. These laws are known as the
Wanh Alel laws, after the site in Tonj District of the conferences that agreed to them. Wuol
Makec also published his own more detailed versions of Dinka customary law, as did the aca-
demic Francis Mading Deng.*

Whuol Makec is now the chief justice of Southern Sudan. He believes that customary law is
not merely relevant in certain family law cases, but is an entire system for dealing with criminal
as well as civil cases, which could form the basis for a common law system. Not all SPLM legal
and judicial personnel would necessarily accept this view, but as this report will show it appears
to be the de facto reality that government judges as well as chiefs believe that it is necessary to
refer to customary law in the majority of their cases. Most basically, this means that compensa-
tion has become the most common remedy, usually together with a punitive penalty, and that
civil and criminal procedures have frequently been amalgamated.

One international expert described the result as a mishmash of statutory and customary
justice.”® A recent report emphasizes that local justice networks in Southern Sudan cannot be
equated with “non-state” justice because of their continual overlap with and assimilation of
elements of state justice.” To suggest that customary law still exists in an unadulterated form
in some rural areas is essentially misleading; even in the rural areas observed by this project,
the influence of principles and practices originating in state institutions is apparent in the local
courts.”” Even the most remote regions in the country have been affected by government, war,
trade, migration, returns, and wider communication. There is no such thing as “unadulterated”
customary law; if this implies an isolated and untouched indigenous body of law. Some aspects
of today’s local laws were the product of British colonial ideas of what African tradition was;
many other aspects have evolved and emerged from changing societies since then, as well as
from continuing government interpretation of custom.

Given the extent of hybridity and integration in the Southern Sudanese judicial
system, it becomes easier to say what customary law is not—that is, ancient, untouched,
non-state, tribal, purely restorative—rather than what it actually is. Any characteriza-
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tion of customary law today must at least account for the following three principal, but

ove
|
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rlapping sources.

Social and Moral Norms and Values

In Southern Sudan, the norms and values of local societies are frequently the subject of
official rhetoric, but in reality they are negotiated and enforced primarily through fam-
ily and neighborhood arenas of mediation, decision-making, social contracts, and moral
teaching. These are private arenas, in which outsiders and government rarely intrude—
and government officials are supposed to leave their offices behind if they enter. Their
ideal goal is to preserve and restore social relations, but in doing so they inevitably pre-
serve structures of authority and inequality within families and communities. Yet they
also reflect continuous change and wider interaction, and considerable debate and con-
flict in local society. Even if the overall goal is to preserve social relations, individuals
nevertheless desire victory in their disputes and argue their case in adversarial ways.
Chiefs may have particular weight in their own family meetings, but no more than
other senior men; it is not chiefs alone who are the custodians of this source of law,
though they may help to communicate it to wider society through their courts.

The Chiefs’ Courts

As discussed above, the chiefs’ courts have long been an amalgamation of the norms of
local communities and the rules of government administration. The result is a chang-
ing, variable form of applied law, based more upon the context of each individual case
than on a fixed set of rules. The key point is that the content of this law does not nec-
essarily exist in any fixed and predictable form, but is produced in the course of each
court case by negotiations and wider context. Like the social norms upon which it par-
tially rests, the law of the chiefs’ courts is “fluid, relational and negotiable.”? The
chiefs, especially in the towns, sometimes refer to statutory penal code sections. Neither
people nor their chiefs necessarily perceive a distinction between different kinds of law;
many say that all laws come from government. But whether the courts refer explicitly to
normative rules or statutory laws, these are used as underlying principles rather than as
rigid rules to be strictly adhered to. The courts interpret the applicability of rules to
each case according to its particular context and their evaluation of a litigant’s character
and speech. Their reference to law then adds authority to their pronouncements and
decisions, rather than predetermining the outcome. The result is a highly flexible and

contingent form of law, which adapts and changes, and is, therefore, living.

Official or Government Versions of Customary Law

Government judges long have had to develop mechanisms for handling civil cases and
appeals from chiefs’ courts, which requires them to understand local law. Their interpre-
tations of customary law are sometimes very similar to those of the chiefs’ courts, based
on an understanding of the principles underlying local socioeconomic systems and the
need to negotiate each case individually. But sometimes their understanding is more lim-
ited or critical, which can lead to tensions within the court system and a greater sense of
disjuncture between local and government law. Nonetheless, the body of jurisprudence
involving their interpretations is another source of customary law, particularly in light of
the common law system, in which precedent and case law are binding. A few judges or
scholars have gone further and attempted to produce a written, formalized version of
customary law, and even to agree on a homogenized version across entire regions. The

most prominent example of this is the so-called Wanh Alel laws of 1975, updated in
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1984 as the restatement of the customary law of the Dinka of Bahr El Ghazal, led by
the current chief justice of Southern Sudan, John Wuol Makec. These recorded versions
of customary law tend to be generalized statements of offenses and fixed sanctions,
rather than the more nuanced and fluid norms and principles of the living customary law
negotiated in the communities and local courts. The results of the restatements and
records of customary law are discussed in detail below in Part III, as are current propos-
als to conduct similar initiatives on a more comprehensive scale; Part III also explores
the implications of a more nuanced understanding of customary law for current policies

favoring ascertainment in Part II1.

Step by Step: The Processes and Culture of
Dispute Resolution

If you know the system you can go step by step and you will get your right. (Middle-aged

Balanda Viri man, returnee, in English.)
'The complexity and difficulty of characterizing customary law and the courts described above
underscores the importance of focusing on the actual practice of dispute resolution and the ex-
perience of litigants. This project thus traces actual pathways of seeking justice and analyzes the
processes at each level. One overarching finding is that, despite the rather haphazard develop-
ment of the courts, there is a general acceptance of their hierarchical nature; they are perceived
as a ladder or chain, graduated according to the size of a case or the progression of appeals.
There is some concern that the order of the system has broken down partially in recent years,
and that there is confusion as to which court should be approached in the first instance, but
people remain confident of how the system is supposed to look. In later sections, we explore
additional findings about Sudanese perceptions of the justice available at these levels and how
these perceptions affect the way Sudanese approach their options in reality. Here we lay out the
processes and culture of dispute resolution in the generally accepted step-by-step hierarchy.

Private Resolution: the Family and Neighborhood

Across Southern Sudan, there is an overwhelming consensus that the majority of disputes arise
within the close or extended family or in the immediate neighborhood, and that these disputes
should be contained and resolved with the assistance of relatives and neighbors before “going
ahead” (as it is commonly put) to any court arena. The family and neighborhood are the real
locations of informal mediation and restorative justice, within which untold numbers of quar-
rels and oftenses are handled without ever becoming visible to wider society or government.
But however private the dispute settlement is, it is not without its own formalities and
links to the court system. When cases reach the chiefs’ courts, the chiefs are likely to ask about
previous attempts to resolve the problem and consider the opinions of elders and others who
have already listened to it. Many chiefs’ courts also refer cases back to families and elders for

settlement, and in some areas, this has become formalized in court language as “referral to

home affairs.” Even in vernacular discussion, people may use the English words “committee”

and “chairman” to describe the groups of elders and senior relatives who meet on an ad hoc
basis to discuss disputes and problems, or to negotiate marriages. Funerals are also known to be
occasions for such meetings, particularly in those Sudanese societies where death is routinely
held to be caused by acts of witchcraft or a breach in social relations within the family or with

a deceased ancestor, necessitating thorough discussion to uncover the fault. In some areas, the
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final day of the funeral—which can be a number of months after the burial—is a particularly
appropriate time to uncover and discuss not only the death itself, but also any other important
matters in the extended family.

The elders look after the clan. They handle cases of fighting during beer [i.e., social

gatherings and dances when alcohol is consumed and fights are common]. And they

make sure that people marry when they are young, to avoid these venereal diseases. They

come together at funerals, and especially after the forty days [i.e., the mourning period].

The elders all come and discuss general problems. If someone has been offended, they

can be told to go and pay five pounds and open a case in court. (Balanda Viri elder, Wau,

in English)
The use of writing is also creeping into informal family meetings as a means of formalizing
the agreements reached. Some people explicitly explain this in relation to the courts: If later
disputes arise and reach the courts, disputants can produce incontrovertible written evidence
of the previous agreements reached. This is particularly true of agreements regarding marriage,
because they involve two different families. On the one hand, then, people frequently state
their preference for settling their problems privately within or between families, rather than
airing them publicly in the courts. But at the same time, there is always an awareness that a
family meeting may prove to be merely the first stage of a longer settlement process involving
the courts.

There is always great sensitivity to the danger of outright conflict and violence, which is the
primary reason for the decision to send disputes to a court rather than solving them at home.
Decades of armed conflict in Southern Sudan have underlined the limited power of the elders
before the physical force of younger people, and there is a strong perception that the courts are
the principal means of avoiding violent outcomes of disputes. Against this is the perception
that it is shameful to air marital and family problems publicly in court. Women feel this shame
more acutely, reflecting the social pressure on them to avoid taking their grievances to court
and thereby endanger their marriages and relations with their in-laws, though there also is a
more general belief underlying the association of shame with the courts, namely, that court
settlements can harm or destroy relations between people, whereas the family settlement is
designed to repair and restore relations.

The goal of restoration can entail reinforcing power relations within families, which in-
evitably favor the senior men, who are likely to lead the meetings. But restoring relations also
requires compromise and agreement from all sides, even when they are cajoled. If women or
younger people can mobilize some relatives as allies, they can have a strong voice in negotia-
tions. Women elders also play a part in advising. Because the emphasis is on compromise and
resolution, each problem is also handled individually, through discussion and agreement. This
means that applying rules or laws in a uniform manner would not necessarily be helpful, par-
ticularly if this entailed finding one person guilty of an offense. Instead the members of the
commiittee are usually concerned with attributing blame and giving advisory lectures to all
sides, as in the following example:

We were settling cases here in my house yesterday after the funeral. There was a case
from within us, between my cousins and my uncle (my father’s brother), and the grand-
daughter of my uncle. My uncle has a plot of land, but it is said to belong originally to
my cousin’s grandfather. Those cousins have been in Juba for a long time; they were even
born there. My uncle gave the plot to his daughter to stay in, but when she died he started
to claim it. It was like he was taking the estate from her. So her daughter contacted the
cousin to say “my grandfather is taking the plot away from me.” So the cousin declared
that he would claim that whole area back from my uncle, in front of the government. It
became a very strong case; people were pointing in each others’ faces! But we managed
to control it. We were chiefs and bazingers [guards] at the same time!
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We spoke to the daughter of the [woman] and said, “It is bad to talk to your mother’s
father like that; you should hold your tongue sometimes.” My uncle’s sister said that both
her brother and his granddaughter were bad, because they talk as if they were not related
in blood. She does not respect him, and he does not lie low [sic] to the granddaughter.
People said the granddaughter should not try to hit the heads of the cousin and her
grandfather, bringing conflict between them. Then we turned to the old man and said,
“Your daughter died recently; you are still sitting with tears, and yet you are trying to
evacuate the lady from the house within the year. That is wrong.” And we told the cousin
(my uncle’s brother’s son) that he should respect his uncle. I said, “You, uncle, should
respect the small ones and not belittle yourself when you are drunk. Try to be heavy
rather than light. You have caught and twisted the hand of your granddaughter, and she
is not your wife for you to do that. You need to talk well; bad words will make them also
shoot bad words at you. I was away in Khartoum but now the family must come together
and resolve this.” I told the granddaughter not to make her uncle angry or it can make
God also to be angry and then punishment will come somehow.

So the granddaughter will stay for now in her mother’s place. Before her mother died, she

left money for her to get her own plot, from the mother’s wages because she worked for

the government as a messenger or something. So now the uncle should also help with

that, to finish the new house before she has to move. (Balanda Viri elder, Wau, in

English)
Such meetings are vitally important to produce and reproduce the normative principles that
can translate into more formal penalties in the courts. In this particular case, the elders clearly
upheld the basic principles of patrilineal land rights, but at the same time their pronounce-
ments reflected more fluid principles of obligation and social behavior, and the outcome was
a negotiated compromise. The chiefs’ courts often conduct their cases in much the same way.
'The key differences between home settlement and the courts, however, lie in the public nature
of the latter, their generally more adversarial style and punitive sanctions, and their capacity to
enforce their decisions. Often, in family settlements, the elders or facilitators repeatedly warn
and threaten those in dispute that failure to resolve the problem among themselves will lead to
a more punitive and costly settlement in a court.

We as elders come to settle disputes in families, or marriages, or crises like if somebody
has died or been killed. It is ideal to solve problems outside, because once you go to court,
you have gone outside the circles of normal understanding, and referred to a law which
is alien. It is better to negotiate, giving in, give and take, because then you can live longer
and become more friendly, rather than becoming enemies. Like when somebody causes
an accident, like crashing a bicycle with a car, they can just agree to pay the cost of the
bicycle. It is easier and saves time, and it becomes an understanding. If you go to court it
becomes “what, what”: very harsh words. (Luo elder, Wau, in English)

The Chiefs’ Courts

If family resolution fails or is unavailable, or if people want to avoid it, the next step for dis-
putants is likely to be a court headed by an officially recognized member of the traditional
leadership or formerly native administration. As we have seen, the precise names of the courts
vary, but there are usually at least three levels of them, starting with a headman or leader of a
clan, section, or neighborhood, who may or may not hold a regular court, and who acts either
as the highest level of family settlement or the lowest rung of the court system.? The degree
of government recognition of such leaders varies. In Aweil East and other Dinka areas, the
government has long recognized the nhom go/ for his role in tax collection and relief distribu-
tion, as well as in the settlement of minor cases. In Wau, Balanda clan leaders are not officially
recognized in this way, and their role in dispute resolution is more like that of a family elder.
In some areas, headmen have an official rubber stamp to forward cases in writing to the next
level of court.
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Above the headman level are usually the subchiefs’ courts, and above them, the executive/A
or town quarter chiefs’ courts, followed by the regional/B chiefs’ courts. The changes in ter-
minology in recent years have generated considerable confusion, though most people retain a
general sense of the order of the local courts, from small to big. The distinctions among the dif-
terent levels of court have historically been maintained by limiting their powers of punishment,
and most courts still state very clearly what the maximum penalties are that they can impose,
even if in practice they sometimes exceed them.

Cases come to the chiefs’ courts either from the police or because the plaintift opens a case;
in either situation, the plaintiff, not the state, brings the case. This involves a visit to the court
or to the office or home of the chief or the court clerk, and sometimes payment of a fee to issue
a court summons to the defendant. In some areas, only the complainant pays a court fee. Else-
where, the defendant may also have to pay it. Fees range from around 5 to 40 SP, depending
on the region and level of the court. Cases are usually heard within a few days of registering a
case, or even on the same day.

The courts have retainers or guards, and town chiefs courts or higher also have policemen
seconded to them. The court retainers are what used to be called chiefs’ police; in Kajokeji, they
are called home guards. The vernacular terms for them are interesting: In some areas, such as
Western Bahr el Ghazal, they are known as bazingers, which is derived from the Turkish name
for the locally recruited soldiers of the slave and ivory traders of the nineteenth century. In one
chiefs’ court near Wau, they even carry the old rifles of the colonial era. In Dinka areas, the
guards or bailiffs are often called beny rie/, which literally translates as chiefs of power or force.
In different ways, these vernacular expressions reveal the aspect of military or government
torce behind the chiefs’ courts, which is embodied in the retainers’ capacity to arrest and extract
compensation. In reality, however, especially in the lower-level courts, these retainers are a fairly
motley collection of often elderly and physically weak men; any power they wield is derived
symbolically from the court, rather than from their own physical or martial strength. They are
sometimes paid from court income and sometimes by a direct allowance from the local gov-
ernment. In the chiefs’ courts in the towns, policemen are also seconded from the main police
service to perform court duty, usually on a long-term basis. These make the courts’ connection
to the state more visible.

'The majority of the courts do not have court buildings, and are instead held under large
trees. Some in the towns have inherited old colonial court buildings, or have appropriated other
run-down buildings; one chief in Wau constructed a wattle and grass building on the edge of his
own yard with an entrance onto the street. But even when held under the trees, the courts have
their own architecture of sorts, which largely originated in the colonial period. There are usu-
ally at least a few chairs, on which the chiefs and court members sit, perhaps with some rough
wooden benches or logs for other members and observers. When their case is called, litigants
are made to stand or sit quite formally in front of the court panel; in Kajokeji, boxes are drawn
on the ground to indicate where people should stand, having removed their shoes. Women and
girls are usually told to sit on the ground with their legs straight out in front of them.

In many courts, there is a repeater or translator who sits or stands between the parties to the
case. In some courts, especially in the towns, these are actually translators, sometimes speaking
a number of different local languages, as well as colloquial Arabic. In Dinka courts, however,
there is an agamlong, which literally means “repeater of speech,” who repeats more loudly the
speech of court members, litigants, and witnesses. Sometimes it is only the last few words of
each statement that they repeat, resulting in a kind of echo effect; at other times, they elaborate
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or clarify the statements as they repeat them. Their function is partly to make the case more
public by enabling an audience to hear more easily. They also function as a means of regulating
the court proceedings, which is particularly important during heated discussions; if someone
wants to speak, they must get the agamlong’s attention for the court to listen to them. An ag-
amlong can also be used in marriage negotiations and private dispute resolution, where his role
is compared to that of written documents, as a witness and record of proceedings. Some of the
non-Dinka courts around Wau seem also to have a similar figure, who sometimes translates
among the numerous languages of Western Bahr el Ghazal, but often simply repeats like the
agamlong:

He is the interpreter, the one who makes quiet voices louder, the repeater: mutarjim
[translator] in Arabic. We call it nve wandi so: one who makes the word wider. Or nve
vagbi so: one who makes clear, who reveals secrets; who doesn’t hide things; who goes
straight, not around the bush. (Balanda Viri elder, Wau, in English)

The chiefs and other court members play an investigative role in the court proceedings.*® The
court president usually gives court members the opportunity to question and comment before
the president issues the final verdict. In Kajokeji, one member formally takes the role of kapipi-
anit or kajumanit, the one who leads the questioning and discussion of a case; even in family-
level dispute resolution, someone is given this role. Figures such as the agamlong and kapipianit
may have their historical roots in indigenous practices that were then transferred into the
courts; they may also have originated in the courts, encouraged by government practices of
translation and questioning, and then were copied into private forums. In either case, they are
just one example of the many ways in which local cultures of mediation and justice have both
permeated and absorbed aspects of state judicial practice.

In the great majority of courts, both parties to a case are given ample time to speak, and
they often give very long narratives. There is a sense that the hearing is partly a performance,
in which litigants seek to demonstrate or gain status through their speech and behavior, as
well as through the witnesses and supporters they can muster.* The court meanwhile is said to
uncover the truth through questioning. As the description of the nve vaghi so above shows, a
key aspect of the role of the courts is their revelatory and publicizing function.

In what remains a predominantly oral culture, evidence in court cases largely takes the form
of the word of witnesses. There is a strong culture of admitting guilt in certain cases, notably
sexual offenses and murder; in some areas, if a woman fails to admit adulterous relationships,
it is believed that she will have difficulties in childbirth. But when litigants directly contradict
each other, they usually have the option of taking an oath that they are telling the truth. Some-
times people are also ordered to swear not to do something again, like drinking alcohol or
having a particular illicit relationship. The method of swearing varies from court to court, but is
usually done either on the Bible or Qur’an, or by holding or licking an iron hoe or spear—the
hoe is said to bring life and so also has power to bring death; the spear is usually said to have the
blood of a person or animal upon it, also capable of causing death. The oath can also be made
by sacrificing an animal or drinking water in which special objects or plants have been soaked.
Whatever the method, the basic principle is that, if the person swearing is lying, or breaks the
oath, some harm will befall them or their relatives, potentially leading to death. In some courts,
a special person with spiritual power can be called upon to conduct swearing ceremonies, and
might receive a fee from the disputants; in other courts, the court itself administers the oath.

Sometimes litigants are willing to risk swearing even if they are lying; then their relatives
often stop the oath, for fear that others in the family might be harmed by it. In general, even if
someone is not lying, there is a fear that swearing can bring ill fortune on the parties involved,
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as the oath invokes powers that destroy social relations and potentially life.
People can swear in cases. But not if you are trying to get people to reconcile: only when

they are really in dispute. (County judge, Wau, in English)

The oath was not taken. The court clerk and the other people said [to their relative the

defendant, a chief], “Do not take the oath. Pay the cow to N. It is not good when big

people like you take an oath for one cow. If a big person is always taking oaths like this

it is bad. It might affect the children. There might be death in the family.” (County

judge’s court case, explained by local research assistant, Aweil East)
Recording of cases varies considerably among courts, depending on the court clerk’s presence
and energy and the chief’s literacy level. Some town courts have termite-ridden piles of loose
case papers; other chiefs keep neat, bound notebooks of cases in their own houses; others seem
to keep little record at all. A number of chiefs and elders complained of the lack of writing
materials and official forms for issuing summonses, arrest warrants, and imprisonment orders.
Such papers are actually very important beyond their apparent practical use, as they reinforce
the official appearance of the courts and their links to the government, police, and judiciary.

In the past there used to be one big chief, but now there are so many chiefs. And the

judiciary used to set the laws, so chiefs could sentence for up to three years, or up to 3,000

[old pounds], and they could issue arrest warrants. Now there are no warrants, no receipts

for the fees, no court books. It brings corruption, because the money just goes into the

pocket! The judiciary promised to send all these things and send the laws but they have

not. (Elder, Wau, translated from Dinka)
Most chiefs do not have any written laws or guides to use. One literate chief of an area of Wau
Town prepares annually a list of what he terms “sections” (written in English), essentially a
list of penalty amounts, some associated with specific offenses, but most simply a graduated
scale to be applied according to how big the case is. This enables the court to refer to section
numbers, in imitation of the penal code. One or two chiefs in Kajokeji have copies of the old
1994 Penal Code, on which they had received training in the 1990s, although it is unclear how
much they actually apply it. Often reference to a particular number seems to add to the official
appearance of a court, and can be used to threaten a heavy sentence, but does not necessarily
determine how the case is actually settled.

'The majority of cases in all chiefs’ courts are concerned with marital problems or sexual
transgressions. The number of such cases may be increasing due to the erosion of strict enforce-
ment of formal marriage procedures, as more and more young people in the towns or refugees
camps cohabit and have children without the traditional marriage agreement and payment of
bride wealth. According to the same town quarter chief in Wau noted above, cases involving
these local marriages, as they are known, cannot be forwarded to a government judge, who
wants to hear evidence of a formal marriage before taking the case seriously. Ironically, the sup-
posedly more traditional courts are proving more flexible in negotiating personal relationships
in a rapidly changing urban population.

The Intermediate Courts

Above the regional/B chiefs’ court are various forums still considered to be customary courts,
but which potentially overlap even more with state forms of justice.”? As noted above, there
has been considerable confusion over the past decade or so as to whether the payam courts are
to be government or customary courts. In practice, either the old regional/B chiefs’ courts have
evolved into payam courts, or a new payam court has been created, headed by a literate layman,
perhaps with some paralegal training. Case registers and (sometimes) law books tend to be more
prominent in these courts, but in other respects they differ little from the lower chiefs’ courts.
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In the towns, there is usually an older precedent for a court that sits between the govern-
ment courts and the rural chiefs’ courts. Town courts were originally established in the later
colonial period to hear cases of traders, government employees, and the ethnically mixed small
urban populations. As the towns have rapidly expanded more recently, so too has the role of
such courts, which are often headed by chiefs of the town. Sometimes these have become
known as town payam courts, or sometimes as town benches, which is how the Local Govern-
ment Act describes them.

'The judiciary seems to find these town chiefs’ courts particularly useful and concentrates
on them when referring cases to customary courts. In Wau, the town court is the only chiefs’
court to which the resident judge officially refers cases, and in which the state police play a
prominent role; the chiefs also receive a financial incentive (again, to distinguish it from a sal-
ary) from the judiciary. In Kajokeji, the county judges are most likely to refer cases to the C
county chiefs’ court. In Aweil East, the county judge’s court has its own panels of elders to assist
in settling the customary aspects of cases, and the town bench chiefs’ court is situated next to
the county judge’s court to benefit from its security. The county judge described the town bench
chiefs’ court as a customary court equivalent to the rural regional/B chiefs’ courts, adding: “We
cooperate: When I am absent, he [the town court chairman] is the one in charge in the town.”
In the NBG state capital of Aweil, the compound of the county judges and high court also
contains two chiefs’ courts, again with a close working relationship to the government courts.

As a result, litigants who live in or near towns are most likely to have their cases settled by
courts that are even more hybrid than the rural chiefs’ courts. The town chiefs’ courts tend to
be familiar with a few of the numbers of the penal code because of their close interaction with
the police and the judiciary:

We know the sections for the different cases. Number 293 is for the thief; that means six

months’ prison, and it cannot be changed to money. Adultery is 427, 428. If you cannot

pay the compensation or fine then you are sent to prison for a year and you get thirty

lashes. But there is a new law of the South now, from 2008. So zina [fornication/adultery]

is now number 266. The thief was 321 but now it is 293. We learn the numbers from the

police forms. (Town bench chiefs’ court clerk, Wau, in English)
Such courts also demonstrate that it is possible, with sufficient experience, to settle the cases
of a range of ethnic groups and interethnic cases. The Wau town bench chiefs’ court is an ex-
ample of this, housed still in its original colonial building and containing three different courts
representing the main ethnic groups of Wau. In reality, the cooperation and contact among
these courts have helped to generate a shared understanding of the differences in custom, so
that any of the courts could settle any case. One of the chiefs is from the Fellata ethnic group
(descendants of West African Muslim pilgrims en route to Mecca, who settled in Sudan); he
is representative of the second- or third-generation mixed ethnic populations of towns, which
have long included northern Sudanese traders and officials.

Anyone observing these courts would immediately understand the difficulty of identify-
ing and recording discrete bodies of customary law for each ethnic group; the entire basis for
the operation of the town courts is flexibility, negotiation, and accommodation. The chiefs on
them have intimate knowledge of the differences among local ethnic groups in marriage prac-
tices, compensation types and amounts, and other issues, and this enables them to approach
each case on an individual basis and draw upon broader principles and government law. Such
flexibility allows customary courts to adapt to the multiethnic urban environments in which

increasing numbers of Southerners are living, discussed further below.
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The Government Courts

In two of the three counties studied for this report, there were both first- and second-class
magistrates at the level of the county; in Aweil East, there was only a first-class magistrate. Ac-
cording to one county judge, the first-class (or Grade 1) magistrates can handle criminal cases
with a maximum sentence of seven years and civil cases valued at 1,500 SP or more; Grade 2
judges, who often have paralegal training rather than any legal qualifications, can handle crimi-
nal cases involving sentences up to three years and civil cases below 1,500 SP. Criminal cases
requiring sentences above seven years must go to a state-level high court.

'The procedures and practices of the county judge’s courts clearly differ from those of the
various chiefs’ courts, most notably in the greater prominence of papers and in their more ex-
clusionary architecture. A number of people emphasized that judges only look at their books
of laws or case papers, not at the litigants in front of them. It is also apparent that the often
small offices and courtrooms that the judges use do not permit more than a few witnesses and
supporters to attend cases. The greater (though not complete) privacy that this affords is attrac-
tive to litigants, particularly those with prominent positions or jobs. One town quarter chief
in Wau said that he could hear the cases of “government people” or “big men” privately in his
own compound rather than in his court. On the other hand, the greater privacy also reduces
the accountability and receptivity of the court to the opinion of an audience.

Although the county judge’s courts represent a rather different and formal judicial culture,
they are shaped by the needs and demands of local society and often apply many of the same
principles as the chiefs’ courts. They regularly refer explicitly to customary law in their own
judgments, and if necessary, they call chiefs or elders to their courts to assist in particular cases.
Even judges with origins outside the ethnic groups of their court area seem to be confident that
they can handle customary cases, and can get assistance, if necessary.

In Wau, one county judge estimated that around 70 percent of the cases involved custom-
ary law; in Aweil East, it was estimated to be even higher, at 90 percent.

The customary law is applied for all laws: traffic law and criminal law and also in civil
cases like marriage.... We use it even in murder cases. Hence we at times use criminal
and customary law at the same time. When we start the criminal cases like the traffic
case here we use the codes from 2008. After we have the founding of the case we ask the
parties sitting in the court. These parties, all of them are from Dinka. The complainant
asks the compensation because he is wounded by that time. Then if they ask the com-
pensation, this is the area where we are implementing customary law. We can issue the
conviction as well as the compensation for the damage of the complainant.... Therefore
the conviction will be reduced. (County judge, in English)

As this reveals, customary law is primarily defined by government judges in terms of the award
of compensation, which is what the great majority of litigants seek when they go to court,

regardless of whether the case is officially criminal or civil.

You punish because of the offense and you compensate. There is no civil law concerning
compensation. You refer always to customary law. Even in the death cases. We don’t have
civil transaction law. It is not here in Southern Sudan. So we rely on customary law.
(County judge, in English)

The Role of the Police

A basic, universal, and commonly upheld principle is that cases involving blood—a rough ap-
proximation of grievous hurt—should be taken immediately to the police. It is also clear that
disputes at risk of becoming violent are also more likely to be referred by chiefs or others to

the police, in case they are subsequently blamed for not preempting the violence. In or near
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the towns, many people also take other cases directly to the police, including petty fights and
quarrels as well as sexual or marital transgressions, but further from the towns this is less likely.
Much of the police’s time in the towns seems to be taken up with traffic accidents, theft, mar-
ket disputes, and fights. But officers also play a very visible role in the towns in investigating
cases, carrying case papers to and from the police prosecutor and the resident county judge, and
bringing papers to court, where they may present statements and evidence. In some cases, they
act as court clerks, recording the hearing and sentence. In the Wau Town bench chiefs’ court,
they also administer lashes. The police are thus closely connected with the chiefs, although the
relationship varies: Some chiefs reported good cooperation with their local police post, while
others complained of a lack of support or poaching of cases. In the rural areas, some payam
headquarters have a small police post with perhaps two policemen, but any significant or per-

manent police presence is still mostly confined to the towns.

The Spectrum of Judicial Culture and Sanctions

Local and national laws and procedures percolate both up and down the judicial hierarchy
outlined above. Some chiefs sentence according to penal codes; some judges or policemen ap-
ply principles and procedures derived from local cultures; some family meetings ascribe guilt
and exact fines. The methods, styles, and outcomes of different courts depend as much on their
individual judges and members as on their place in the judicial hierarchy.

There is nevertheless an overall continuum from arenas that place greatest emphasis on
reconciliation and restoration to those that meet a desire for punishment or material gain. The
most obvious dividing line is between noncourt and court arenas: In family or neighborhood
forms of dispute resolution, the general goal is to preserve or restore relations of marriage and
kinship. However, this does not necessarily preclude the attribution of blame or demands for
compensation and payment of debts. Most arenas, in reality, combine elements of both restor-
ative and adversarial justice.

In the chiefs’ courts, nearly all cases are settled with a mixture of compensation and fines,
which can be confusing to an external observer, particularly as court members frequently use
terms such as fees and fines interchangeably to refer to any payment demanded, whether com-
pensation or penalty. The Wau Town quarter chief’s handwritten sections stipulate fines for
the government and for the accuser, and this is more commonly how the payments are distin-
guished: Penalty fines are understood as the government’s share or money for the court. As we
have seen, the government courts also frequently award compensation, even in criminal cases.
Section 6 of the Code of Criminal Procedure Act of 2008 makes compensation an option for
the victims of crimes, including murder.

Prison sentences are usually directly commensurable with payments of money, and only
rarely is imprisonment enforced if the convict can pay instead, unless the court determines
that the behavior or attitude (more than the actual crime) of the sentenced requires a more
obviously punitive or humiliating response. Inevitably this means that prisons largely contain
people who are too poor or lack the family support to pay a fine. The chiefs’ courts are limited
in the maximum prison sentences they can give, but this seems to vary in different areas to
between six months and two years.

There is an execution process, so if someone fails to bring that amount, they can be
arrested as a judgment debtor until they can complete the payment. Most people in the
prison are there for that reason: for not responding to summons or judgments. Usually
people do not pay unless they are arrested by the police. (County judge, in English)
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We are allowed to sentence guilty people to prison terms not exceeding one year. In the

case of divorce cases, we sentence to between six and twelve months; animal theft, three

to five months; and debts, three to five months. The persons sentenced actually pay

money, and do not go to jail. For each month, ten Sudanese pounds are paid. We confis-

cate the property of those who fail to pay after a given period of time. Also, the complain-

ant and defender are required to produce ten pounds or standing fee. (Payam court para-

mount chief, translated from Kuku)
Obviously the courts themselves—and the county governments to whom they are supposed to
remit their fees and fines—profit more from receiving money than from imprisoning people.
But in general prison is not particularly accepted or liked in local culture; it is seen to achieve
nothing, whereas victims at least benefit from payments of compensation. Imprisonment is
also seen to exacerbate a breach in social relations.

Prison is not good. It is better to pay money to help the victim or their family. Prison is

only good if someone is very rough, to make them become good, or else they might

continue doing these things. And it can be an example to others, to warn them what

prison is like so that they fear. But lashing is better—people come to watch and laugh,

and it makes others fear to do the same crime. (Elder man, translated from Balanda

Viri)
Flogging is a popular spectacle in some Southern Sudanese courts and seems to be most widely
used in urban courts in the former GoS (Khartoum government) garrison towns, such as Wau
and Juba, where whips are a prominent object on court tables. Policemen or court retainers
carry out sentences of flogging immediately in the court itself. Flogging is administered over
thin clothing, on the back and buttocks. It is clearly very painful, but above all inflicts humili-
ation, and is largely reserved for thieves, teenagers, or particularly drunk or abusive defendants.
As another report notes, it is important that it is carried out by a police official rather than by
the court directly, as a form of neutral and state-derived punishment,* reflecting its associa-
tions with government rather than with indigenous culture, where beating is usually a more
private domestic action.

Yes, we lash here in the court, fifteen or twenty, so that everyone sees and fears! We give

lashes especially for thieves, because they cannot be asked to pay money—a thief cannot

be fined. Or if people have been fighting we lash, because we say, “You broke the law,

why didn’t you come to court if you were angry with someone, instead of fighting?” So

we might give them fifteen lashes. (Town bench chiefs’ court clerk, in English)
Above all other crimes or offenses, petty, repeated theft—with the exception of certain kinds
of cattle stealing—is widely seen to be a deeply antisocial and unrespectable activity, punish-
able by flogging and imprisonment. This is the nearest thing to a purely criminal case in terms
of how the courts handle it, seemingly because thieves so lower their own status that they are
removed from normal social relations, thus precluding a payment of compensation, which
implies a certain equality and reciprocity of relations. Witchcraft and poisoning are also not
resolvable with compensation, as we shall see below.

'The sentences of imprisonment or flogging are one extreme of the spectrum of judicial
culture encompassed by the chiefs’courts, and reveal them at their most punitive and humiliat-
ing. In the majority of cases and in most of the courts, however, the goal is to reconcile as well
as to punish. One town quarter chief’s court observed in Wau spent hours listening to the
narratives and arguments of litigants before delivering extensive lectures to them, appearing to
function more like an advisory or counseling service than as a court. Litigants themselves want
different outcomes to different kinds of cases, according to their prior relations with the other
party. However, their decisions as to which court to approach with their cases do not always
correspond to their expressed opinions of these courts. It is to their perceptions and opinions
of the courts that we turn next.
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Local Perceptions of the Justice System

The qualitative research methods of this project combined detailed interviews and conversa-
tions with a wide range of people, with observation of court cases and interviews with litigants.
'This has enabled a comparison of people’s perceptions and opinions of the various justice op-
tions in the Sudanese justice system with litigants’actual choices and actions. The most preva-
lent opinions take the form of complaints that the courts at all levels—but particularly the
government courts—are vulnerable to bribery, and that the system therefore disadvantages the
poor. However, though people perceive abuses in the system, there is a perhaps surprising belief
that, in their normal operation, the courts and laws are fair and nondiscriminatory. The great-
est obstacles to justice and personal security are still seen to be the extensive militarization of
young men, police incompetence or abuses, the power and corruption of the government, and
the perceived relative erosion of the power of elders, chiefs, and even judges. People frequently
express preference for the negotiated, flexible settlements of the chiefs’ courts over any rigid

application of written laws.

Bribery, Delays, and Favoritism

'The most common complaint about government courts is the protracted nature of their pro-
cedures, and the associated belief that this “delayment,” as many people put it, is the result of
either a defendant’s bribe or a deliberate tactic by judges to provoke the plaintiff to bribe them
just to get the case heard. Judges explain that the very nature of a first-class magistrate court re-
quires it to hear the case over a number of sessions to bring witnesses or other evidence. But for
most ordinary people, the inevitable delays and repeated sessions required for some cases in the
judge’s courts are straightforward proof of the judiciary’s corruption. Most seriously, delays in
the judicial system or police investigations are blamed for revenge killings and some of the seri-
ous local conflicts that have occurred in recent years (though not in the three research areas).

The judiciary delays cases. There was a case before a certain judge, and he kept delaying.
He was always drunk and not in his office. Then one day the accuser and the defendant
met in a drinking place and the accuser hit the defendant with a stick and killed him,
because he believed that the judge was deliberately delaying the case because he was
related to the defendant. That judge was transferred away, but there are still delays there.
(Town court chief, translated from Arabic)

You have to follow up all the time. Some delays come from the police. The crimes officer
is slow.... The process is long. For example, we visited the magistrate’s court seven times
before the case was resolved. I would have lost my job if I was employed then! (Middle-
aged man, translated from Kuku)

There is a lot of postponement there in the judiciary. If I am angry with that person, it
can create another situation. Especially women with women, and particularly co-wives,
it can be very dangerous. There is a lot of corruption. The Arabs taught us bad manners
and now we are worse than them! Now we are making bribery openly, without even try-
ing to hide. Now they cannot sign a paper without payment for it, even though they are
paid by the government. (Balanda Viri elder, Wau, in English)

We believed the magistrate was like God.... But now we have corruption, forgery, people
paying to avoid the court. And the court is too full of cases; there is too much postpon-
ing, saying “you give money”; too much delayment. If you see the court there now, it is
very populated: too many cases because of these delays.

If you have a man with money, it is not easy to deal with him in court. For a poor man
there is no justice nowadays. (Balanda Viri elder, Wau, in English)

The time scale for hearing cases and the resulting popular suspicion are the most significant
differences highlighted between the government courts and the chiefs’ courts. Extended pro-
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cess in chiefs’ courts is generally more accepted as being useful. Lengthy discussions may be
required for the court to broker compromise and maintain relations. Courts also deliberately
delay cases of requests for divorce: A period of time to cool down and reconsider is ordered;
often a case will have to come to court three times—and sometimes involve prison sentences
in between for a wife seeking divorce—before a divorce certificate is granted.

However, the chiefs’ courts are not immune to accusations of corruption in the forms of
favoritism and bribery; a common complaint is that people can go secretly, perhaps at night, to
offer the chief something in return for a favorable court decision. If individual chiefs become
seen as particularly corrupt or unfair, the number of cases brought to their court may fall, re-
flecting the built-in accountability of the current system with its room to exercise choice.

I did not want to take him [the defendant] to the boma court because the executive chief
is a useless man. He is corrupt and incompetent. He only wants money.... He is terrible.
He claims to be the first and last in the boma. He is useless. (Middle-aged man, trans-
lated from Kuku)

At least some of the accusations of corruption are obviously subjective, voiced primarily by
disgruntled losers of cases. But the overall result is a perception that wealthier people or those
with relatives in high positions are more likely to win cases in both government and chiefs’
courts. The following marital case, involving Molly and John (pseudonyms), a couple living in
Kajokeji County, illustrates litigants’ experience of delay and suspicion of favoritism through
both chiefs’and government courts, and the ultimate barrier that the distance and costs of the
state capital pose to further appeals.

Molly married her husband John in 2002, and they entered into business together, running
a bar. However, in 2006 John accused Molly of having an affair with her old friend, Paul (also
a pseudonym). He became violent toward Molly and Paul and had them arrested. They were
released and referred to the doma chief’s court, but John and his relatives did not appear until
the fourth attempt to hear the case:

The fourth time he came with his father and other relatives. He came together with the

executive chief, who was very drunk. Then the hearing began. The executive chief was

behaving strangely. He was jumping from topic to topic and forced me not to talk. My

aunt got annoyed and quarreled with him. Then he walked away, saying he would not

hear the case and would not refer it to the paramount chief. Obviously my husband

bribed him. They came together and left together. (Molly, translated from Kuku)
Meanwhile Paul also complained to the police about John's assault. The assistant police com-
missioner called Molly and John and advised them to settle their problem outside court. But
John declared he wanted to divorce and so the case went to the second-class county judge:

He [the judge] said we were behaving like children. There was no arrangement to solve

the problems, and we were just thrown out. (Molly, translated from Kuku)
John went to live with his other wife, leaving Molly to live with her aunt. After two years Molly
returned to the same judge, who is also one of Johr's uncles. When the judge “dodged” her, she
enlisted the help of the gender office in the County Social Affairs Department to write to the
judge. The judge heard the case again, but this time John denied that he wanted a divorce, and
the judge “chased” them away to settle the problem with relatives. A few months later, Molly
heard that John had moved to Juba. With the help of the same county government official,
Molly wrote a letter to request a divorce, listing all the property she and John had shared,
including considerable cash savings. The letter also listed various articles in the interim state
constitution relating to the rights of women and children. This time the case was sent to the
first-class judge, and after further delays he offered in May 2008 to refer Molly’s case to Juba.
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The problem was that I had no money for travel and staying in Juba. I gave up. He [John]
took all the property we acquired together, and abandoned me and my child. His father
is herding the cattle we acquired.

I learned about a new human rights organization from the person for gender in the

county. I do not know if they can help me. (Molly, translated from Kuku)
It is apparent from cases such as Molly’s that men frequently have the upper hand, in court
cases, through their potentially closer relationships with chiefs and judges; in marriage systems,
which vest rights over women in their parents or husband’s family; and in inheritance systems,
which largely exclude women unless they are widows. The courts are also overwhelmingly male
arenas. Yet women nevertheless seem confident that they will be heard and judged fairly in the
courts, and female litigants often speak with considerable force.

Women speak more than men in the court! Especially when they feel aggrieved, they

speak strongly. (Woman county judge, Wau, in English)
While there are widespread criticisms of personal favoritism in the courts, there is surprisingly
little complaint that the courts are inherently biased along gender or generational lines. Even
Molly attributed her unfair treatment to the personal relationships between her husband and
the chief and judge, rather than to the fact that she was a woman, although of course she also
saw the gender and human rights offices as a resource. In a number of courts, especially in Wau
and Kajokeji, women were explicitly exhorted to bring their marital complaints to court sooner,
and marital disputes were often decided in favor of the women.

In one case that particularly amused the audience in a chief’s court, a man had brought a
complaint against his wife for refusing to sleep with him. She retorted that he was impotent
and that a series of new wives had also left him because of his inadequacies. The court lectured
her for not bringing a complaint against him herself, but she explained the shamefulness of
airing these humiliating details in public. The husband, naturally, was even more humiliated,
especially as the court decided to give him several months to seek treatment for the problem, as
well as ordering him to pay an amount to his wife for failing to meet his marital duties.

In the towns, and where women are returning from displacement in different legal and
social environments, wives seem to be increasingly and successfully arguing for divorce or the
enforcement of marital obligations upon their husbands. The powerful cultural imperative to
try to maintain and restore relations actually gives women considerable room to express their
grievances in both private and public arenas. This extent of negotiation is vitally important to
the flexibility and dynamism of local justice.

Law is law, whether you are a man or a woman. (Parish priest, Wau, in English)

The court judges fairly, whether you are young or old—there is akuma bess [judgment

only]. (Young man who had just lost a case in a payam chief’s court, translated from

Balanda Viri, with italicized phrase in colloquial Arabic)
'The following group discussion with teenage pupils at a secondary school in Kajokeji revealed
a perception among the girls that the courts had no gender bias, and among the boys that the
courts actually favored women. There was a general agreement, however, that young people had
less of a voice in the courts:

Q: What is your opinion of the court system?

Boy 1: Judgments are often unfair. A person who is wrong escapes justice. Bribe is the
problem.

Boy 2: T agree. Bribe is a problem. Favoritism is another problem. If you know people in
the court system, you can escape justice.
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Boy 3: Another problem is the charges imposed by courts. Overcharging is a big problem
and discourages some people from going to courts.

Q: How are women treated by the courts?
Girl 1: They get the same treatment as men. There is not discrimination.

Boy 1: I disagree. Women are favored in the courts. Men are always viewed as the wrong
ones, particularly in domestic disputes cases.

Girl 2: You are wrong. There is no discrimination.

Boy 2: I also think women are favored. Our neighbor was recently given a harsh judg-
ment even though his wife is the cause of problems in the house.

Girl 3: The guilty person is always the one who receives the harsh judgment.
Q: What about young girls?

Boy 1: Young people are not allowed to speak freely. Talking freely might lead to accusa-
tion of being bad mannered.

Boy 4: Young people do not have freedom of expression. In fact, elderly people fear that
young people will say things that they do not want revealed or not to be said in a certain
way. (Focus group discussion, translated from Kuku)

Returnees from displacement or exile also did not perceive any bias against them in the courts,
even though they complained bitterly of discrimination in employment and politics:

There are differences among us here between the people who returned from Khartoum,
those who returned from other places, and those who remained here during the war. The
ones who stayed here, if they quarrel, they immediately look for a gun or a weapon, but
the returnees don’t do that. And if you as a returnee want to marry, they think you have
a lot of money from living with the Arabs, so they charge you more highly than the ones
who stayed here.

Q: Do the courts also treat you differently if you are a returnee?

A: No, the courts here just look at the crime you have done, not at whether you are a
returnee or where you come from. (Middle-aged man, returnee, translated from Balanda
Viri)

The courts give you your right even if you are a returnee. But in general people do not
treat us the same; they do not greet us because they think we want to put ourselves above
them. The laws are there, they did not change, but people changed. (Young man,
returnee, translated from colloquial Arabic)

Weakness, Lack of Enforcement, and Interference

When you try to open a case here in the town chiefs’ court they make some problems,
delaying. They said to me “are you ready?” and that means you have to pay something. It
is the same with the police—if you are injured and go there to get the form for the police,
they will send you to copy the forms yourself, and they make you copy a few so that they
can keep them and still charge the next person for them. And then they say they need
money for transport to the place to investigate.

Q: Is it the same with the chiefs in the village?

A: It is better in the village—you don’t have to pay like that there, and the chiefs under-
stand our situation, so for example if it is marriage they can let you pay in installments.

Q: So why go to the town court?

A: We go to the town court and not the village because the chief has no gun, whereas
the town court can force people to attend. But here, if you have a good j