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Executive Summary 

Background 
This report covers the trial observation of the first instance criminal trial1 against Colonel Koyo et al in the 
Yalisika case.2 The trial lasted from June 2015 to December 2015 and was heard by the Military Court of 
the Équateur Province (Cour Militaire de l’Équateur, hereinafter “the Military Court”) in Mbandaka in the 
Equateur Province of the Democratic Republic of Congo (DRC).  

The indictment accuses six members of a joint police-army unit of the Congolese National Police and of 
the naval forces of the Armed Forces of the DRC of crimes against humanity committed during a joint 
operation in the settlement of Yalisika, in the Equateur Province of the Democratic Republic of Congo 
(DRC). On 02.05.2011, Congolese security forces intervened in the village Bosanga, located in the 
Groupement Yalisika in order to bring to an end a conflict that arose between the logging company 
SIFORCO (acronym of its French name Société Industrielle et Forestière du Congo), at that time a 
subsidiary of Danzer, and the people from Bosanga.3 The decision to carry out this joint operation was 
taken on 30.04.2011 by the Security Committee of Bumba in order to retrieve property that was allegedly 
taken from SIFORCO. The regional administration was involved in commissioning the joint operation. The 
indictment states that during the joint operation two persons were killed, numerous people were ill-treated 
and seven women were raped.4  

As a consequence of the 2011 events, six persons were indicted in 2013.5 The present criminal trial 
before the Military Court in Mbandaka aimed at establishing the facts of the incidents that took place in 
2011.  

The main focus of this report lies on the trial. In addition, certain aspects of the pre-trial phase were 
analysed retroactively, because the observation started in August 2015 only, with the employment of an 
independent local attorney as trial observer by swisspeace. 

This report does not contain a detailed chronology of the court proceedings but rather an overview of the 
most important observations with regard to the trial procedures. 

The main observations with regard to trial are the following:  

Scope of the trial observation 
The trial observation was limited to procedural issues and the quality of the legal arguments and does not 
analyse the factual elements brought forward by the parties in the trial, nor the credibility of the factual 
pleadings. The focus of the observation was thus on questions related to fair trial guarantees in the pre-
trial phase such as the right of the accused to legal assistance, the presumption of innocence, 
identification and availability of witnesses, the impartiality and transparency of the trial proceedings, the 
absence of any form of coercion, torture or inhumane treatment, and the right of the accused to be 
informed promptly and in detail of the nature, cause and content of the charge. (See Report paragraph 2) 

1 At the moment of the writing of this report, the first instance judgement was rendered in writing to the legal representatives of the 
parties only and was not published yet. It will become public once the appeal judgement has been pronounced, since two of the 
parties in the trial, the civil parties and the Military Prosecutor have handed in an appeal against the first instance judgement. 

2 RMP 202/MKB/012, RP N° 013/013. 

3 swisspeace carried out a conflict sensitivity assessment following these events: Krummenacher, Heinz: Assisting Danzer and 
Siforco in Meeting Their Obligations towards the Communities of Bumba, swisspeace 2014.  

4 See indictments (décisions de renvoi) RMP N° 202/MKB/2012 dated 17.08.2013 (accused Colonel Koyo) and 21.09.2013 (for the 
other accused). See also: Greenpeace Report (2011): Stolen future: Conflicts and logging in Congo's rainforests - the case of 
Danzer; Avocats Sans Frontières (ASF): Logging and human rights in DR Congo, ASF April 2013.  

5 See above, footnote 4. 
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During the trial, our focus was laid on aspects related to the independence and impartiality of the judges, 
the right to public hearings, the right to be tried expeditiously, the right to legal counsel and to an efficient 
and effective defence, and the right to examine, or have examined witnesses. As far as possible, the 
observation also covered questions related to the standard of evidence submitted, the quality of the legal 
proceedings in general and the quality of the legal arguments brought forward.  

Legal framework 
The legal assessment of the observations made during the first instance trial of the Yalisika case is based 
on the national and international criminal law and human rights law and its application in case law, in 
particular the Rome Statute of the International Criminal Court (ICC) (hereinafter referred to as “Rome 
Statute”), ratified by the DRC in 2002 and applied directly by Congolese military courts; the Congolese 
Military Penal Code (Code Pénal Militaire Congolais), the Congolese Criminal Code (Code Pénal 
Congolais), the Congolese Military Criminal Procedure Law (Code Judiciaire Militaire Congolais), the 
International Covenant on Civil and Political Rights, and the African Charter on Human and Peoples' 
Rights ratified by the DRC in 1982. Since the Military Court also applied the Congolese Civil Code, Book 
III (Code of Obligations and Contracts) (Obligations et Contrats) with regard to compensation and 
reparation issues and the liability of third parties (in particular the DRC and SIFORCO) the trial 
observation also covers some reflections with regard to this legislation. (See Report paragraph 3) 

Observations on the pre-trial phase 
Generally, it seems that the investigations were not carried out carefully enough and important evidence 
was not recovered or in other occasions not properly verified (in particular medical and death certificates) 
and statements of witnesses were not followed up and corroborated properly, even if they were 
contradictory. However, the main problem identified throughout the pre-trial phase was the complete lack 
of legal assistance and representation for the suspects who later on became the accused persons. (See 
Report paragraph 4.1.1) 

The right to prompt legal assistance when arrested and detained is generally recognized as an essential 
right of the suspect. It is the basis for an efficient defence and is considered a guarantee for the 
protection of the physical and mental integrity of the person deprived of his or her liberty. Therefore, the 
complete absence of legal assistance during the investigation phase has to be considered as a serious 
violation of the rights of the suspects and should be addressed in the final verdict notwithstanding the fact 
that Congolese military procedure law excludes that judges consider procedural errors if they are not 
brought forward by the parties prior to the trial on the merits.6 Yet, without any legal representation before 
June 2015 the defendants were not in the position to do so until the trial on the merits actually started in 
June 2015. (See Report paragraph 4.1.2)  

The absence of legal assistance during the investigation phase has to be considered as a serious 
violation of the rights of the suspects and should be addressed in the final verdict. Provision in the 
Congolese Military Criminal Procedure Law may impede this right.  

In human rights law, the notion of equality of arms is an essential feature of a fair trial, and is an 
expression of the balance that must exist between the prosecution and the defence. It appears that the 
suspects had no means at all to prepare their case properly, namely to find defence witnesses and 
evidence in their favour due to lack of legal representation and financial means that would have allowed 
appropriate communication with potential witnesses. (See Report paragraph 4.1.3) 

6 According to article 246 para 2 of the Loi.024.2002, Code Judiciaire Pénal  entend faire valoir des exceptions concernant la 
régularité de la saisine ou des nullités de la procédure antérieure à la comparution, il doit, à peine d’irrecevabilité et avant les débats 
sur le fond, déposer un mémoire unique.“ (Unofficial translation by the authors: “If the accused or the prosecutor intends to raise 
defences to the legality of the referral or nullity of the proceedings prior to the appearance, he must, under penalty of inadmissibility 
and before the trial on the merits, file a single motion”.  
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The defendants claim that due to the lack of access to lawyers and financial means they were not able 
to prepare their case properly, in particular with regard to the identification of defence witnesses and 
the collection of evidence in their favour. 

There exists a fundamental fair trial right not to be forced to testify against oneself, respectively the right 
to remain silent. Since the defendants were not legally represented by an attorney during the pre-trial 
phase and were not properly informed about their rights, they could not benefit sufficiently from these 
guarantees. The defendants claimed that they were intimidated during the investigation and that they 
were not aware of this fundamental right. Therefore, the defendants requested during trial that their 
statements made throughout the investigation phase should not be taken into consideration. However, as 
mentioned above, such motions must be introduced by the respective party prior to the trial on the merits. 
Until today, no Congolese tribunal has discussed whether this specific norm is in conformity with 
international human rights treaties ratified by the DRC. (See Report paragraph 4.1.4, below) 

The defendants claim that they were intimidated during the investigation. Since they had no access to 
any legal counsel they were not sufficiently protected from self-incrimination. Due to specific rules in 
Congolese criminal procedure law, these objections could not be taken into consideration during the 
trial. 

Observations on the first instance trial 
All international and regional human rights instruments guarantee the right to a fair trial in civil and 
criminal proceedings before an independent and impartial court or tribunal.  

The impartiality of the judiciary is an essential element of the right to a fair trial. It means that all the 
judges involved in a case must act objectively and base their decisions on the relevant facts and 
applicable law, without personal bias or preconceived ideas on the matter and persons involved and 
without promoting the interests of any one of the parties. This principle is enshrined in all the international 
and regional human rights treaties. 

Generally, serious concerns about the independence and impartiality of military courts have been 
expressed by national and international observers.7 In the case under review too, the bench had to be 
changed due to allegations of bias. Nevertheless, the procedure seems to have been balanced in all, at 
least after the change of the judges in September 2015. However it seems problematic that most motions 
brought forward by the accused or by SIFORCO or the DRC were declared inadmissible based on article 
246 para. 2 of the Congolese Military Criminal Procedure Law (Code judiciaire militaire) for late filing, 
including the question of bias.  

In general terms, the striking lack of resources of the justice system in the DRC8 makes the judiciary 
extremely susceptible to outside influence and corruption. In casu the Military Court was not in the 
position to finance travel and accommodation costs for important witnesses. On the other hand, travel 
and accommodation costs of all the civil parties and seemingly parts of the defence witnesses were 
covered by private organisations and not by the judicial system, nor by the justice support unit of UNDP 
or MONUSCO. (See Report paragraphs 6.7.1 and 6.7.2)  

If a justice system is underfunded it is prone to outside influence and there is a danger of loss of 
impartiality and independence of the judiciary. It was observed in the current case that important 
witnesses did not appear before the tribunal despite summons. On the other hand, a large number of 
potential witnesses appeared as civil parties financed through NGO support. The appearance of some 

7 See for more details below at 6.7.2 “Independence and impartiality of the judges”.  

8 See: Rebuilding courts and trust: An assessment of the needs of the justice system in the Democratic Republic of Congo issued in 
August 2009 by the International Bar Association and the International Legal Assistance Consortium, p. 22; and République 
Démocratique du Congo. Le secteur de la justice et l’Etat de droit. Un Etat de droit en pointillé. Essai d’évaluation des efforts en vue 
de l’instauration de l’Etat de droit et perspectives d’avenir. Une étude d’AfriMAP et de l’Open Society Initiative for Southern Africa, 
by Kifwabala Tekilazaya, Defi Fataki Wa Luhindi, Marcel Wetsh’okonda Koso, AfriMAP / Open Society Initiative for Southern Africa 
(OSISA) 2013, pp. 76 ff. 
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defence witnesses was possible due to the support of UNDP; the other witnesses of the defendants 
were financed through unknown sources.  

The right to a public hearing in both civil and criminal cases is expressly guaranteed in international 
human rights treaties, although the press and the public may be excluded from all or parts of a trial for 
certain specified reasons, namely in the interest of the parties’ private lives, or where the interest of 
justice otherwise so requires. The openness of judicial proceedings is a fundamental principle enshrined 
in international human rights treaties. The requirement for a prosecution witness to be identifiable not only 
to the defendant, but also to the open court supports the ability of the defendant to present his case and 
to test the prosecution’s case by cross-examination of prosecution witnesses. In some cases, it may also 
encourage other witnesses to come forward.9 In the present case, extremely strict victim protection 
measures were ordered by the judges at the beginning of the trial in June 2015. The measures were 
considered as unbalanced by judges, after the bench had changed and were revoked. In particular the in 
camera hearings for all the witnesses and civil parties were lifted, except for the hearings of the rape 
cases. (See Report paragraph 6.7.3, below)  

The strict protection measures issued originally by judges in regard for the civil parties appearing 
before the court at the beginning of the trial were reconsidered in the course of the proceedings once 
the bench had been changed, since strict protection measures would have barred the defendants from 
an efficient defence.  

International human rights law provides that every person facing criminal charges shall have the right to 
be tried without undue delay. Four defendants were put in provisional detention in 2012, were then 
released in December 2012 and again arrested in October 2013 together with another defendant. Only 
Colonel Koyo was arrested later, namely in February 2015. One defendant died in prison in September 
2015; the other five remain in custody until today (See Report paragraph 6.7.4 below).  

It took more than four years from the start of the investigations in 2011 until the start of the trial in 
2015 and some of the defendants spent over three years in provisional detention. Furthermore, the 
hearings on the merits before the Military Court were further delayed due to changes in the bench and 
motions of the parties. However, once the initial procedural issues were resolved, the trial was very 
expeditious and the Military Court announced to render the verdict only 10 days after the end of the 
hearings on 11.12.2015. It took a very long time until the written judgment was rendered to the parties. 
When this report was written, it was still not open to the public.   

As shown above, the right of the defendants to legal assistance had clearly been violated during the 
investigation phase to the point that the fairness of the entire trial is at stake. Of particular weight for this 
evaluation is the fact that the evidence was presented to the accused only during the trial phase 
between/which lasted from June 2015 to December 2015. The defendants met their attorneys only when 
the trial actually started. This is not sufficient for an adequate defence.10 Further, the defendants claimed 
that the lawyers were not available during the short period of 10 days during which they would have had 
to submit the notice of appeal against the first instance judgement. Therefore, they did not appeal the 
judgment. (See Report paragraph 6.7.5, below). 

Although the defendants were represented during the actual trial phase from June 2015 and onwards, 
they were not defended during the entire pre-trial phase. This is unacceptable and in clear violation of 
international fair trial standards. 

An important fair trial principle is that the defence must be provided with the resources to effectively 
mount a defence and not be at a material disadvantage to the prosecutor and other parties in the trial. 
Therefore the defence must have equal access to all documents and dossiers and adequate resources to 
effectively build up its case. The defence had only limited access to court documents due to the fact that 

9 See: The Crown Prosecution Service, Witness protection and anonymity.  

10 See: Communication No. 282/1988, L. Smith v. Jamaica (Views adopted on 31 March 1993), UN doc. A/48/40 (vol. II), p. 35, 
para. 10.4.  

iv 

                                                      

http://www.cps.gov.uk/legal/v_to_z/witness_protection_and_anonymity/


the costs for copies of the court documents are very high. Further, the defence lawyers had inadequate 
resources to call witnesses. This could be considered as adversely impacting the principle of equality of 
arms provided for in international human rights law. (See Report paragraphs 6.7.6, 6.7.7, 6.7.8 and 6.7.9 
below)  

The defence attorneys claim that they had limited access to court documents. Since they could only 
start to work when the trial started and since the defendants were not at all represented or assisted by 
lawyers during the investigation phase, an effective defence was almost impossible. In such 
circumstances it is difficult to present witnesses and other evidence on behalf of the defendants. It is 
likely that more witnesses could have been identified and prepared if the defendants had been 
properly represented.  

With regard to the equal treatment of witnesses, the Military Court seems to have respected the 
principle of equality of arms. However, the fact that the judiciary had no means to effectively summon 
its own witnesses and that the witnesses of all parties were financed by third parties, is problematic. 

Conditions of detention 
At the beginning of September 2015, defendant Maurice Ngbondo Mbuwa died in prison due to medical 
problems. His lawyer claims that he did not receive the medical care he needed. In general, detention 
conditions are deplorable in the DRC, as has been exposed in numerous reports of human rights 
organisations and MONUSCO.11 Having this in mind, it is nevertheless alarming and a flagrant violation 
to international and national human rights and criminal standards, that no further investigations into the 
causes of the death of the defendant were undertaken and that he had, according to his lawyer, 
apparently died because he did not get proper medical treatment in detention (See Report paragraph 7, 
below). 

One of the accused persons died in custody during the trial, assumingly due to health problems. 
However, it seems that no investigation has been carried out in order to find the cause of death, 
although international standards provide for such investigations. 

Witness and victim protection 
Effective witness and victim protection is crucial in the fight against impunity and recognized as one of the 
pillars in the fight against impunity for international crimes. Therefore all the international tribunals have 
special witness and victim protection units and a lot of efforts, expertise and resources have been 
invested in appropriate witness and victims’ protection. However, the rights of the witnesses and victims 
must be balanced with the rights of the accused. 

In the present case, the witness and victim protection measures ordered initially on 23.05.2015 by the 
Military Court in its original composition were too strict and did not sufficiently take into consideration the 
right of the defendants to a fair trial and effective defence. Therefore, the Military Court changed the initial 
court order with its interlocutory decision dated 05.11.2015 and limited the in camera hearings according 
to article 74bis of the revised Criminal Procedure Law to the testimonies concerning the rape cases. (See 
Report paragraph 9, below). 

It is uncontested that effective witness and victim protection measures are essential in criminal trials, 
in particular with regard to adjudicating international crimes. However, such protection measures 
should not impede the fairness of the trial and violate fair trial standards. In the course of the process 
the judges seem to have carefully balanced the need for victim protection and the rights of the 
defendants in accordance with national and international legal standards. 

  

11 See: Report of the United Nations joint Human Rights Office (MONUSCO-OHCHR) on deaths in detention Centres, March 2013. 
Amnesty International writes in its Annual Report 2015/16: “Prison conditions remained dire. Malnutrition, a lack of basic hygiene, 
infectious diseases and poor medical care led to the deaths of scores of prisoners. Detention facilities were highly overcrowded and 
the prison administration was severely underfunded.” (p. 139). 
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1 Background 

On 2 May 2011, Congolese security forces in a joint police and military operation (hereinafter referred to 
as “joint operation”), under the command of Colonel Koyo intervened in the village Bosanga, located in 
the settlement of Yalisika12, in Bosanga (Equateur Province of the Democratic Republic of Congo (DRC)). 
The intervention was the reaction to a conflict that had arisen between the logging company SIFORCO 
(acronym of its French name Société Industrielle et Forestière du Congo), at that time a subsidiary of the 
company Danzer, and people from Bosanga.13 The decision to carry out this joint operation was taken on 
the 30.04.2011 by the Security Committee of Bumba in order to retrieve property that was allegedly taken 
from SIFORCO. The regional administration was involved in commissioning the joint operation. Several 
reports by non-governmental organisations (NGOs) claimed that during the joint operation persons were 
killed, ill-treated and several women raped.14 

As a consequence of the 2011 intervention, six persons were indicted in 2013. The subsequent trial 
against Colonel Koyo et al. took place in Mbandaka (Equateur Province of the DRC). The trial aimed at 
establishing the facts of the incidents that took place in 2011.  

A neutral process observation can contribute to a fair trial. Danzer therefore requested swisspeace to 
observe the case closely. Within this mandate, swisspeace has agreed to provide an interim report as the 
court proceedings progress. This interim report covers the period of the trial starting in June 2015 until the 
end of November 2015 and includes observations of the trial made by the local trial observer, a human 
rights attorney from Mbandaka.15 As a follow up to this first trial observation report, swisspeace will carry 
out an assessment of the judgement, once the judgement has become public. 

This report will first outline the scope of the trial observation, followed by a short outline of the legislation 
applied in the trial. The first part covers the observations made on the pre-trial procedures and 
investigation phase. These observations are limited to an indirect, retrospective assessment of 
investigations that started in 2011 and lasted until the indictments were rendered as well as the situation 
of the defendants during the pre-trial phase. The observations are complemented by a legal analysis. The 
observations of the trial phase are based on direct observations by a local human rights lawyer who was 
mandated by swisspeace and who was present throughout the process in Mbandaka. Again, the findings 
regarding the first instance trial are followed by general findings regarding the fairness of the trail and 
more specific analysis of certain procedural issues.  

The trial observation does not cover legal arguments of the judgement, since the judgment is not yet 
publicly available.  

2 Scope of the trial observation 

swisspeace was mandated by Danzer to report whether the trial meets national and international 
standards related to a fair trial. This includes among others the following aspects: 

12 Yalisika is a so called “Groupement”, an administrative entity comprised of several villages, situated in the territory of Bumba, 
Equateur Province, DRC. The incident happened in the village of Bosanga, which is part of this groupement.  

13 swisspeace carried out a conflict sensitivity assessment following these events: Krummenacher, Heinz: Assisting Danzer and 
Siforco in Meeting Their Obligations towards the Communities of Bumba, swisspeace 2014.  

14 Greenpeace Report (2011): Stolen future: Conflicts and logging in Congo's rainforests - the case of Danzer; Avocats Sans 
Frontières (ASF): “Logging and human rights in DR Congo”, ASF April 2013.  

15 Maître Jean Lambert LISIKA, Avocat près la Cour d'Appel de Mbandaka.  
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2.1 Pre-trial procedures, investigation phase 

 Right of the accused to legal counsel: legal assistance and to be questioned in the presence of 
counsel 

 Presumption of innocence and placement of the burden of proof beyond reasonable doubt on the 
Prosecutor 

 Sustained efforts by the court to identify and produce witnesses 
 Assurance of impartiality and transparency 
 Right of the accused not to incriminate himself or to confess guilt  
 Absence of any form of coercion, torture or inhumane treatment  
 Right to translations if necessary 
 Right of the suspect to be informed in advance that he or she is a potential suspect  
 Right of the accused to be informed promptly and in detail of the nature, cause and content of the 

charge, in a language which the accused fully understands and speaks  

2.2 Trial phase 

 Independence and impartiality of the judges  
 Right to public hearing  
 Right to be tried expeditiously 
 Right to legal counsel, including the right to communicate freely with counsel of the accused's 

choosing in confidence 
 Right to efficient and effective defence (e.g. the defence must be provided with the resources to 

effectively mount a defence and not be at a material disadvantage to the prosecutor and must have 
equal access to all documents and dossiers) 

 Right to examine, or have examined, the witnesses to obtain the attendance and examination of 
witnesses on his behalf under the same conditions as witnesses against him, for instance, but not 
limited to the following aspects: 

o Are there complaints about important witnesses that were excluded from the trial? 
o Equal treatment of witnesses of the defence and of witnesses of the prosecutor regarding 

support, transport, translation etc. 
o Can witnesses express themselves freely? Are they influenced, bribed, threatened? Are 

there signs of intimidation? 
o Time allotted to witnesses of the defence prosecution 

 Right to raise defences and to present other evidence admissible under the procedural law in force 
(including whether the defence can express itself freely, has access to documents, has equal time 
available as the prosecution etc.) 

 Right not to incriminate oneself 
 Right to translation if necessary (including witness statements) 

Generally the following aspects will also be observed: 

 Standard of evidence submitted 
 Quality of the legal proceedings in general 
 Quality of the legal arguments 

3 Legal framework 

3.1 Applicable international and national criminal law and criminal procedure law 

The DRC has a monist system and international treaties, such as the Rome Statute of the International 
Criminal Court (ICC) (hereinafter referred to as “Rome Statute”), ratified by the DRC in 2002 and can be 
applied directly. Since its ratification, some Congolese military courts have thus directly based their 
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decisions on provisions of the Rome Statute.16 Yet, the Rome Statute is first and foremost a statute for 
the ICC, which is a permanent international criminal tribunal that functions complementary to national 
jurisdictions (see Preamble and article 1 of the Rome Statute). Although Part 9 of the Rome Statute 
contains numerous state obligations that are binding to  states that have ratified the Rome Statute, Article 
1clearly states that the statute governs “the jurisdiction and functioning of the Court“. It is thus 
questionable whether the application of the Rome Statute on the local level is 
adequate/coherent/appropriate/improves legal practice.  

Despite of the application of the Rome Statute in certain cases, international experts noted that 
notwithstanding “the efforts of military judges to remedy the shortcomings of domestic law and increase 
protections for parties, the existing jurisprudence remains fragmented, inconsistent and, in turn, 
unpredictable for those brought before Congolese courts.”17 

In casu, the Military Court of the Équateur Province (Cour Militaire de l’Équateur, hereinafter “the Military 
Court”) applied the Rome Statute directly18, both for procedural and for substantial issues. In parallel, it 
applied Congolese criminal law, such as the Congolese Military Penal Code (Code Pénal Militaire)19, as 
well as the Congolese Criminal Code20 (Code Pénal), the Military Criminal Procedure Law (Code 
judiciaire militaire).  

3.2 Applicable human rights law 

The Democratic Republic of Congo (DRC) has ratified the International Covenant on Civil and Political 
Rights21  and the African Charter on Human and Peoples' Rights22.  

This means, that all provisions that guarantee the right of victims, of the accused, a balanced and fair 
trial, and the independence of the judiciary, apply. However, as in most countries, many of these 
guarantees are far from being properly implemented in the DRC23, in particular before military courts.24  

16 See: Avocats sans Frontières, Study of Case Law: Application of the Statute of Rome of the International Criminal Court by 
Congolese courts, March 2009; idem., La mise en oeuvre judiciaire du Statut de Rome en RDC Congo, April 2014, Antonietta 
Trapani, November 2011, Impact of International Courts on Domestic Criminal Procedures in Mass Atrocity Cases. 

17 Sofia Candeias, Luc Côté, Elsa Papageorgiou, and Myriam Raymond-Jetté, The Accountability Landscape in Eastern DRC, 
Analysis of the National Legislative and Judicial Response to International Crimes (2009–2014), ICTJ Report, July 2015, p 8.  

18 The Court refers in all the official documents to a number of articles of the Rome Statute. See for instance: interlocutory decision: 
Premier Arrêt avant dire-droit, dated 08.06.2015, RPN° 013/013; Deuxième Arrêt avant dire-droit, dated 08.06.2015, RPN° 013/013 
etc.  

19 Loi N° 024/2002 Du 18 novembre 2002 portant Code Pénal Militaire. 

20 Code Pénal Congolais, Décret du 30 janvier 1940 tel que modifié et complété à ce jour, mis à jour au 30 novembre 2004. 

21 See: http://indicators.ohchr.org/ 

22 Article 14 para 3 (d) of the International Covenant on Civil and Political Rights (GA Res 2200A (XXI) of 16 December 1966); 
article 7 para 1(c) of the African Charter on Human and Peoples' Rights (adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 
21 I.L.M. 58); article 6 para 3(c) of the European Convention for the Protection of Human Rights and Fundamental Freedoms 
(Rome, 4.XI.1950), and article 8 para 2(d) of the American Convention on Human Rights (OAS, TREATY SERIES, NO. 36). 

23 The Amnesty International Report 2014/15 states: “The judicial system was weak and suffered from a lack of resources. The 
courts were often not independent of outside influence and corruption was widespread. Legal aid was not available, so that many 
defendants did not have a lawyer, and the rights of defendants were frequently violated.” (p. 130).  

24 See for instance the report The Democratic Republic of Congo Military justice and human rights – An urgent need to complete 
reforms, Open Society Initiative for Southern Africa, 2009. 

3 

                                                      

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
https://www.icc-cpi.int/Pages/default.aspx
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.leganet.cd/Legislation/Droit%20Judiciaire/Loi.024.2002.18.11.2002.pdf
http://www.leganet.cd/Legislation/JO/2004/JO.30.11.2004.pdf
http://www.leganet.cd/Legislation/Droit%20Judiciaire/L.023.2002.18.11.2002.htm
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf
http://www.asf.be/blog/publications/asf_casestudy_romestatute_light_pageperpage/
http://www.asf.be/blog/publications/asf_casestudy_romestatute_light_pageperpage/
http://www.asf.be/blog/publications/la-mise-en-oeuvre-judiciaire-du-statut-de-rome-en-rdc-congo-april-2014/
http://www.domac.is/media/domac-skjol/Domac-12-Trapani.pdf
https://www.ictj.org/sites/default/files/ICTJ-Report-DRC-Accountability-Landscape-2015.pdf
https://www.ictj.org/sites/default/files/ICTJ-Report-DRC-Accountability-Landscape-2015.pdf
http://indicators.ohchr.org/
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf
http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.pdf
https://www.amnesty.org/download/Documents/POL1000012015ENGLISH.PDF
http://issat.dcaf.ch/content/download/2212/19164/file/AfriMAP-DRC-MilitaryJustice-DD-EN.pdf
http://issat.dcaf.ch/content/download/2212/19164/file/AfriMAP-DRC-MilitaryJustice-DD-EN.pdf


3.3 Other domestic legislation 

The Military Court also applied the Congolese Civil Code, Book III (Code of Obligations and Contracts) 
(Obligations et Contrats)25 with regard to compensation and reparation issues and the liability of third 
parties (in particular the DRC and SIFORCO). 

4 Observations on the pre-trial phase 

4.1 Investigations 

4.1.1 General remarks regarding the investigations 

Following the above mentioned events that took place on 02.05.2011 in the village of Bosanga (situated 
in the Groupement Yalisika, Territoire de Bumba, Yandongi Sector, in the Mongala District of the 
Equateur Province of the DRC), the Prosecutor’s office of Mongala District (Procureur de la République 
du Parquet de Grande Instance de la Mongala) ordered first investigations that were carried out by the 
Bumba branch of the Prosecutor’s office on 08.05.2011 in Bosanga.26  

Since the suspects were partially subject to the military jurisdiction, the case was referred to the military 
justice, namely the Supreme Military Prosecutor (Auditeur Militaire Supérieur) who initiated further 
investigations and filed the indictment on 17.08.201327 against the following persons:  

 Colonel (Commissaire Supérieur, PNC) Jean-Jacques KOYO MASOMBO PIKO,  
 Police Commissionner (Commissaire, PNC) SASSE MABUNGA Joseph, 
 Lieutenant (Lieutenant de Vaisseau, Force Navale) MBELE MBWILU Emmanuel,  
 Sub-Lieutenant (Enseigne de Vaisseau, Force Navale) Boniface KIBONGE YENYA,  
 2nd Sub-Lieutenant (2ème Enseigne de Vaisseau, Force Navale) MBAMBA MALEBO Lipasa, 
 Petty Officer (Maître-chef, Force Navale) NGBONDO MBUWA Maurice (who died in detention in 

September 2015) 

The indictment will be discussed below in section 5. During the trial, a number of aspects were brought 
forward with regard to the manner in which the investigations were carried out (e.g. with regard to the 
medical and death certificates that were presented as evidence). 

The impression that some of the testimonies were contradictory and that some of the evidence produced 
during the investigation phase gave the impression of being fabricated suggests the conclusion that the 
investigations could have been carried out more carefully.  

In conclusion, as revealed during the trial, it seems that the investigations were not carried out 
carefully enough and important evidence was not recovered (e.g. the medical certificate of a deceased 
person) or properly verified (e.g. the medical certificates of the health centre in which the women who 
claimed to be victims of rape were examined), statements of witnesses were not followed up and 
corroborated properly, even if they were contradictory. 

4.1.2 Right of the accused to legal assistance and to be questioned in the presence of a counsel 

The right to prompt legal assistance when arrested and detained is generally recognized as an essential 
right of the suspect. It is the basis for an efficient defence and is considered a guarantee for the 

25 Décret du 30 juillet 1888. Des contrats ou des obligations conventionnelles (B.O., 1888, p. 109).  

26 The report of the deputy prosecutor (Substitut du Procureur) who carried out this initial investigation is an exhibit in the Court files 
that was not yet available to the trial observer mandated by swisspeace. It will be discussed in more detail once it is available to the 
trial observer.  

27 See indictment dated 17.08.2013  (Décision de renvoi signée en date du 17.08.2013 par le Colonel Magistrat MUBENGA 
KASENDA Arthur).  
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protection of the physical and mental integrity of the person deprived of his or her liberty. The 
fundamental right to legal assistance is enshrined in all the relevant international and regional human 
rights treaties, including the International Covenant on Civil and Political Rights28, the African Charter on 
Human and Peoples' Rights29 and the Constitution of the DRC of 2006.30 

During the trial, the defendants argued that they did not have any legal assistance in the entire pre-trial 
phase, in particular during the first interrogations. The military prosecutor (Auditeur Militaire Supérieur) 
did not deny these allegations during the process. The lack of legal assistance is of particular significance 
with regard to the following investigative acts: 

 the interrogations carried out in May and June 2012 by the deputy Military Prosecutor (Substitut du 
Procureur) under the order of the Military Prosecutor of the Lisala Garrison (Auditeur Militaire de 
Garnison de Lisala); 

 a ten day joint investigation mission carried out in January 2013 in Bosanga by a military 
prosecutor in the rank of a colonel (Colonel Auditeur Militaire Supérieur) and the deputy military 
prosecutor from the prosecutor’s office at Bumba in the rank of a captain (Capitaine Substitut de 
l’Auditeur à Bumba) under the order of the Supreme Military Prosecutor (Auditeur Militaire 
Superieur). This was a joint investigation mission of the military prosecutor’s office (Auditorat 
Militaire Supérieur), the United Nations Organization Stabilization Mission in the DRC (MONUSCO) 
and the Office of the High Commissioner for Human Rights (OHCR) in January 2013.31  

The defendants apparently met their attorneys for the first time when the trial started in June 201532 and 
had therefore not enough time, nor knowledge and resources to prepare their case properly. The 
sufficient preparation of the defence is considered an important element of the right to a fair trial.33  

The defendants even claimed that they were threatened and intimidated in the investigation phase (see 
below, 4.1.5).34 This could have been avoided, if the then suspects had been properly represented and 
assisted by a competent legal counsel.  

The complete absence of legal assistance during the investigation phase has to be considered as a 
serious violation of the rights of the suspects and should be addressed in the final verdict. However, 
the Congolese Military Criminal Procedure Law (Code judiciaire militaire Congolais) requires the 
parties to present motions regarding grave procedural errors prior to the trial on the merits.35 Without 
timely legal representations the defendants were not in the position to do so. 

28 Article 14 para 3 (d) of the International Covenant on Civil and Political Rights (GA Res 2200A (XXI) of 16 December 1966), 
article 6 para 3(c) of the European Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 4.XI.1950), 
and article 8 para 2(d) of the American Convention on Human Rights (OAS, TREATY SERIES, NO. 36). 

29 Article 7 para 1(c) of the African Charter on Human and Peoples' Rights (adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 
21 I.L.M. 58). 

30 In particular articles 17 to 19 of the Constitution of the DRC (2006) contain the fundamental rights of persons who are deprived of 
their liberty. 

31 Interview with defence attorney Maître John LIKOLO in Lisala on 13 /08/2015. 

32 Idem.  

33 In Communication No. 282/1988, L. Smith v. Jamaica (Views adopted on 31 March 1993), UN doc. A/48/40 (vol. II), p. 35, para. 
10.4: the UN Human Rights Committee concluded that article 14 para 3(b) of the International Covenant on Civil and Political Rights 
had been violated since the accused person in a death penalty case had inadequate time to prepare his defence, because he could 
only consult with his lawyer on the opening day of his trial and that, as a result, a number of key witnesses could not be called. 

34 Trial observation 10-12 June 2015. Hearings of Colonel Koyo.  

35 According to article 246 para 2 of the Military Criminal Procedure Code, which reads as follows: “Si le prévenu ou le Ministère 
Public entend faire valoir des exceptions concernant la régularité de la saisine ou des nullités de la procédure antérieure à la 
comparution, il doit, à peine d’irrecevabilité et avant les débats sur le fond, déposer un mémoire unique.“ (unofficial translation by 
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4.1.3 Equality of arms 

In human rights law, the notion of equality of arms is an essential feature of a fair trial, and is an 
expression of the balance that must exist “between the prosecution and the defence”.36  

During the trial the defence lawyers claimed that the defendants – at that time still suspects - had not 
received any legal assistance, nor were they properly informed about the allegations against them when 
they were summoned for a first interrogation at Bumba, while the civil parties benefited from the legal 
assistance of a counsel that came especially from Kinshasa.  

It appears that the suspects had no means at all to prepare their case, to find defence witnesses and 
evidence in their favour because they had no legal representation, no financial means and not means 
of transport and communication.  

4.1.4 Right of the accused not to incriminate himself or to confess guilt 

The fundamental fair trial right not to be forced to testify against oneself, respectively to remain silent is 
enshrined Article 14 para 3 (g) of the Covenant on Civil and Political Rights (ICCPR)37. The (Banjul 
Charter) contains no analogue provision.  

The right not to be compelled to incriminate oneself and to confess guilt is also contained in article 55 
para 1(a) of the Rome Statute of the International Criminal Court (ICC) (hereinafter: Rome Statute). The 
effective protection of this right is of particular importance in the course of the preliminary investigations, 
when a certain danger exists that pressure is exercised on the suspect in order to obtain a confession or 
information related to a crime or co-perpetrators. 

Since the defendants were not legally represented by an attorney and had no access to any legal 
counsel, and because they claim that they were intimidated during the investigation, they were not 
aware of this fundamental right and they were not sufficiently protected from self-incrimination. 
Therefore, the defendants claimed during trial that their statements made during the investigation 
phase should not be taken into consideration.38 However, as mentioned above, in 4.1.2, such motions 
must be introduced by the respective party prior to the trial on the merits, which the defendants in 
casu could not do.39 It is questionable whether this specific norm is in conformity with international 
human rights treaties ratified by the DRC. However, no Congolese tribunal has decided on this. 

4.1.5 Absence of any form of coercion, torture or inhumane treatment 

There is a particular risk of ill-treatment and torture for persons deprived of their liberty in the context of 
criminal investigations. The prohibition of torture, cruel or inhuman treatment or punishment is guaranteed 
by all the major human rights treaties40 and in article 5 of the Universal Declaration of Human Rights. In 
some legal instruments this right is reinforced for persons deprived of their liberty by the right to be 

the authors : „If the accused or the prosecutor intends to raise defences to the legality of the referral or nullity of the proceedings 
prior to the appearance, he must, under penalty of inadmissibility and before the trial on the merits, file a single motion”.  

36 Communication No. 307/1988, J. Campbell v. Jamaica (Views adopted on 24 March 1993), in UN doc. GAOR, A/48/40 (vol. II), p. 
44, para. 6.4. 

37 Article 14 para 3 (g) of the International Covenant on Civil and Political Rights; article 7 para 1(c) of the African Charter on Human 
and Peoples' Rights (adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58); article 6 para 3(c) of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 4.XI.1950), and article 8 para 2(g) and 8 para 3 
of the American Convention on Human Rights (OAS, TREATY SERIES, NO. 36). 

38 Trial observation 10-12 June 2015. Hearings of Colonel Koyo. 

39 See above, footnote 35.  

40 Art. 7 of the International Covenant on Civil and Political Rights; Art. 4 of the African Charter on Human and Peoples' Rights; Art. 
5(2) of the American Convention on Human Rights; Art. 3 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms. 
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treated with humanity and with respect for the inherent dignity of the human person.41 Further, article 55 
para 2 (b) of the Rome Statute provides that a person under investigation shall “not be subjected to any 
form of coercion, duress or threat, to torture or to any other form of cruel, inhuman or degrading treatment 
or punishment”. 

The defendants did not claim that they were subjected to torture or inhumane treatment, but they 
mentioned in the hearings that they felt intimidated during the investigations.42 

4.1.6 Right to translations if necessary 

The defendants did not complain that they did not understand the documents or statements made during 
the investigation. 

4.1.7 Right of the suspect to be informed in advance that he or she is a potential suspect and of the 
accused to be informed promptly and in detail of the nature, cause and content of the charge 

The right of a potential suspect to be informed in advance, in a language that he or she understands, of 
the allegations and charges against him or her is one of the fundamental fair trial rights, enshrined in the 
International Covenant on Civil and Political Rights43 as well as in all the regional human rights treaties 
and the Constitution of the DRC of 2006.44 The African Charter on Human and Peoples' Rights contains 
no analogue provision. However, the African Commission on Human and Peoples’ Rights held that 
persons arrested “shall be informed promptly of any charges against them”.45 

In the present case the Military Court has explicitly recognized that the rights of the defendants to be 
informed in advance of the allegations and charges had been violated due to the lack of correct arrest 
warrants.46 During the trial, the Military Court even mentioned that the military officials in charge of the 
arrest may be held liable, both disciplinary and criminally, for the irregularities. However, in the 
interlocutory decision dated 01.10.2015, the Military Court refused the provisional release of the 
defendants, despite these grave procedural errors.47  

5 Indictment 

The initial indictment (acte d’accusation/décision de renvoi) of the Supreme Military Prosecutor (Auditeur 
Militaire Supérieur) dated 21.09.2013 accused the following six persons: 

41 E.g. Art. 10 para. 1 of the International Covenant on Civil and Political Rights. 

42 Trial observation 10-12 June 2015. Hearings of Colonel Koyo. 

43 Article 14 para 3 (g) of the International Covenant on Civil and Political Rights (in the determination of any criminal charge against 
him, everyone shall be entitled “to be informed promptly and in detail in a language which he understands of the nature and cause 
of the charge against him”); article 7 para 1(c) of the African Charter on Human and Peoples' Rights; article 6 para 3(c) of the 
European Convention for the Protection of Human Rights and Fundamental Freedoms, and article 8 para 2(g) and 8 para 3 of the 
American Convention on Human Rights. 

44 See article 18 of the Constitution of the DRC (2006). 

45 ACHPR, Media Rights Agenda (on behalf of Niran Maloulu) v. Nigeria, Communication No. 224/98, adopted during the 28th 
session, 23 October – 6 November 2000, para. 43 of the text of the decision as published at 
http://www1.umn.edu/humanrts/africa/comcases/224-98.html . 

46 See interlocutory decision: Arrêt avant dire-droit, dated 01.10.2015, RPN° 013/013, p. 23 that reads "En définitive, la Cour conclut 
que la détention préventive de tous les prévenus ne répond pas aux prescriptions légales, pour les uns les pièces de détention sont 
établies après que la juridiction soit saisie, pour les autres, il n'y a pas de décisions de confirmation de la détention préventive […]." 

47 Idem.  
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 Supreme Police Commissionner (Colonel) (Commissaire Supérieur, PNC) Jean-Jacques KOYO 
MASOMBO PIKO,  

 Police Commissionner (Commissaire, PNC) SASSE MABUNGA Joseph, 
 Lieutenant (Lieutenant de Vaisseau, Force Navale) MBELE MBWILU Emmanuel,  
 Sub-Lieutenant (Enseigne de Vaisseau, Force Navale) Boniface KIBONGE YENYA,  
 2nd Sub-Lieutenant (2ème Enseigne de Vaisseau, Force Navale) MBAMBA MALEBO Lipasa, 
 Petty Officer (Maître-chef, Force Navale) NGBONDO MBUWA Maurice (who deceased in 

September 2015 in detention, see below, section 7). 

They were indicted for crimes against humanity according to article 7 Rome Statute and for the domestic 
crimes of non-denunciation of criminal acts (refus ou abstention volontaire de denoncer une infraction 
commise par un individu justiciable des juridictions Militaires) and incitement to criminal acts (incitation 
d'un ou plusieurs militaires a commettre des actes contraires au devoir ou à la discipline). 

The charges against the defendants initially read as follows: 

 Crimes against humanity of murder (according to article 7 para. 1 lit. a) Rome Statute (KOYO, 
M’BELE; SASE; KIBONGE; MALEBO; NGBONDO)) 

 Crimes against humanity of imprisonment or other severe deprivation of physical liberty in violation 
of fundamental rules of international law (according to article 7 para. 1 lit. e) Rome Statute (KOYO, 
M’BELE; SASE; KIBONGE; MALEBO; NGBONDO)) 

 Crimes against humanity of torture; (according to article 7 para. 1 lit. f) Rome Statute (KOYO, 
M’BELE; SASE; KIBONGE; MALEBO; NGBONDO)) 

 Crimes against humanity of rape (according to article 7 para. 1 lit. g) Rome Statute (KOYO, 
M’BELE; SASE; KIBONGE; MALEBO; NGBONDO))  

 Crimes against humanity of other inhumane acts of a similar character intentionally causing great 
suffering, or serious injury to body or to mental or physical health (according to article 7 para. 1 lit. 
k) Rome Statute (KOYO, M’BELE; SASE; KIBONGE; MALEBO; NGBONDO)) 

In order to prove that a crime against humanity was committed, the prosecution needed to prove “beyond 
reasonable doubt”48 that the acts were “committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack”.49 Further, para. 2 of article 7 of the Rome 
Statute limits crimes against humanity to “a course of conduct involving the multiple commission of acts 
referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of a State or 
organizational policy to commit such attack”. 

As regards the domestic crimes charged in the indictment, they were limited to: 

 Inciting or ordering acts contrary to the law or to the internal discipline according to article 88 paras 
1 and 2 of the Congolese Military Criminal Code50 (KOYO)(refus ou abstention volontaire de 
denoncer une infraction commise par un individu justiciable des juridictions Militaires) ; 

 Refusing or omitting voluntarily to bring to justice crimes committed by an individual that is within 
the military jurisdiction according to article 187 of the Congolese Military Criminal Code (KOYO, 

48 This being the standard in the trial phase at least before international tribunals, including the ICC. See: The International Criminal 
Standard of Proof at the ICC – Beyond Reasonable Doubt or Beyond Reason, De Smet Simon, in: Stahn Carsten (ed.) The Law 
and Practice of the International Criminal Court, Oxford University Press, Oxford 2015, p. 861 ff; Klamberg Mark, Evidence in 
International Criminal Trials: Confronting Legal Gaps and the Reconstruction of Disputed Events, Martinus Nijhoff Publishers, 2013. 

49 See article 7 para. 1 of the Rome Statute. The case law of international tribunals defined the term ‘widespread’ has mainly a 
quantitative meaning referring to the scale of the attack or, equivalently, to the (large) number of victims.” See: ICTY: Kordic 
(Appeals Chamber Judgment), note 94, para. 94 7 20; Blaskic (Appeals Chamber Judgment), note 121, para. 101 7 20; Kunarac 
(Appeals Chamber Judgment), note 121, para. 94. 7 20 ICTR: Kajelijeli (Trial Chamber Judgment), note 91, para. 872 
(‘Demonstration of a pattern of conduct will also carry evidential value’) 720; Muhimana (Trial Chamber Judgment), note 121, para. 
527 (‘a deliberate pattern of conduct’) 720; ICC: Situation in Kenya (Authorisation Decision), note 35, citing Katanga and Ngudjolo 
(Confirmation Decision), note 30, para. 397 7 20. 

50 Loi N° 024/2002 du 18 novembre 2002 portant Code Pénal Militaire. 

8 

                                                      

http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://..www.icc-cpi.int.nr.rdonlyres.ea9aeff7-5752-4f84-be94-0a655eb30e16.0.rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf


M’BELE; SASE; KIBONGE; MALEBO; NGBONDO)(refus ou abstention volontaire de denoncer une 
infraction commise par un individu justiciable des juridictions Militaires). 

At the court hearing on 09.11. 2015, the Military Prosecutor asked for the withdrawal of some of the 
charges related to crimes against humanity. The judges did not take a decision in this matter, but 
continued the proceedings on the basis of the charges in the original indictment, as listed above. 

6 Observations on the first instance trial 

On 04.06.2015, the first instance trial against the six defendants started before the Military Court of the 
Équateur Province (Cour Militaire de l’Équateur, hereinafter “the Military Court”) in Mbandaka. It ended 
with the pleadings of all the parties in the first week of December 2015. On 03.12.2015, the Military Court 
closed the hearings and announced that the first instance verdict would be rendered on 11.12.2015. It 
was finally rendered orally on the 14.12.2015.51 The written version of the judgement was rendered only 
three months later, at the end of March 2016. There was no explanation for this considerable delay.  

This report does not contain a detailed chronology of the court proceedings but rather an overview of the 
most important observations with regard to the trial procedures.  

6.1 Interlocutory decisions (verdict avant dire droit) 

In the course of the first instance trial the Military Court rendered several interlocutory decisions (verdict 
avant dire droit)52 with regard to procedural issues.  

 On 08.06.2015 the Military Court rendered three interlocutory decisions53 with regard to the 
following issues:  
o the request for provisional release of the defendants was rejected;  
o the motion that had been introduced by SIFORCO with regard to the incomprehensibility in the 

wording (obscurité dans le libellé) was rejected; 
o the witness and victim protection measures according to article 68 Rome Statute was 

confirmed and brought into conformity with the rights of the accused (see below in section 9) 
o the motion brought forward by SIFORCO against the inclusion of SIFORCO as party bearing 

civil liability (partie civilement responsable) was refused and postponed to the final verdict; 
o the motion with regard to the lack of quality in the interventions of the counsel of the civil 

parties was rejected. 
 On 03.07.2015 the Military High Court in Kinshasa (Haute Cour Militaire) rendered an interlocutory 

decision with regard to the motion introduced by SIFORCO challenging the Military Court on 
grounds of bias. The motion was rejected as inadmissible by the Military High Court with the 
argument that SIFORCO was not yet party to the process, because the summons to appear had 
been issued incorrectly.54 

 On 01.10.2015 the court rendered the interlocutory decision rejecting the motions of the defence 
and of SIFORCO. The motion of the defence with regard to the provisional release of the 
defendants was rejected on the basis article 246 para 2 of the Military Criminal Procedure Code for 

51 The verdict is subject of a follow-up report which is based on the written version of the judgement which was not rendered yet 
when this report was written.  

52 A “Jugement/verdict avant dire droit” is an interlocutory judgment, namely a judgment ordering only a measure of inquiry or a 
temporary measure during the proceedings without deciding the case in law. 

53 First interlocutory decision: Premier Arrêt avant dire-droit, dated 08.06.2015, RPN 013/013. With regard to the irregularities raised 
by the defendants see comments above under 5.1.2.  

54 See interlocutory decision RRJ 020/2015 of the Military High Court (Haute Cour Militaire), rendered on 03.07.2015 : “Declare la 
requete aux fins de renvoi de juridiction pour cause de suspicion légitime introduite par la société SIFORCO-SAU contre la Cour 
Militaire de l'Equateur irrecevable.” 
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late filing. The defence had requested the provisional release of Colonel Koyo due to his illness and 
argued, that the detention of all the accused was illegal, because the arrest warrant and detention 
order were not issued according to the legal requirements. SIFORCO’s motion was rejected due to 
the fact that the attorney did not provide a special power of attorney. 

 On 16.10.2015 the Court declared SIFORCOS motion as inadmissible based on article 246 para 2 
of the Military Criminal Procedure Code due to late filing. 

 On 05.11.2015 the Military Court ordered closed session for the hearings of the rape cases in 
accordance with victim and witness protection provisions in international law, arguing that these 
prior court orders must be interpreted in accordance with article 68 of the Rome Statute  which 
provides for “appropriate measures to protect the safety, physical and psychological well-being, 
dignity and privacy of victims and witnesses.” The Military Court also underlined that article 74bis55 
of the revised Criminal Procedure Law (Code de procédure pénale)56 also provides for specific 
protection measures for victims of sexual violence. All the other civil parties would be heard in 
normal court hearings.  

 On 09.11.2016 the Court rejected the request of the defendants for provisional release or 
suspension of the charges (main levée) according to article 45 of the Criminal Procedure Law 
(Code de procédure pénale).  

6.2 Changes in the bench and adjournment of the trial 

There were several changes in the bench. As a result, the trial proceedings took more time and there was 
a certain inconsistency in how the judges led the trail (e.g. with regard to witness and victim protection 
measures).  

Following a motion on the challenge on grounds of bias submitted by the legal counsel of SIFORCO 
which had to be decided by the Military High Court (Haute Cour Militaire), the Court ordered the 
adjournment of the court hearings until the receipt of the decision of the Military High Court in Kinshasa.  

Yet, the presiding judge of the Military Court decided to recede following this motion, and a new career 
military judge had to be nominated. Since he was inferior in military rank to the main accused, Colonel 
Jean-Jacques Koyo, another presiding judge had to be nominated.57 Therefore the trial was suspended 
until a new bench was designated. It took three months until the hearings resumed on the 23.09.2015. 

6.3 Unclear position of SIFORCO in the trial 

According to Congolese law, civil parties can participate in the trial, either as plaintiffs bringing forward 
liability claims based on the Congolese Civil Code, Book III (Code of Obligations and Contracts), or as 
respondents, namely as “party bearing civil liability” (partie civilement responsable). While the first 
concept of “civil party” (partie civile, Zivilkläger in German) is common in other civil law legal systems, the 
concept of having a responding party other than the accused within a criminal trial, is not that usual.  

SIFORCO had been called before the Military Court as civil party liable for damage (partie civilement 
responsable) that occurred during the joint operation in Yalisika. The legal representatives of the 
victims/civil parties claimed that SIFORCO had instigated the joint military/police operation that took place 
on 02.05.2011 and must therefore be seen as ordering the operation and consequently as the principal 
behind the joint operation according with Article 260 para 3 of the Congolese Civil Code, Book III (Code 
of Obligations and Contracts).58 The civil parties have therefore handed in a complaint against SIFORCO. 

55 See : http://www.leganet.cd/Legislation/JO/2006/JO.01.08.2006.C.P.P.06.019.pdf.  

56 Décret du 6 août 1959 portant le Code de procédure pénale. 

57 According to article 33 of the Congolese Military Criminal Procedure Law (Code judiciaire militaire Congolais)(Loi N°023/2002 du 
18 Novembre 2002 portant code judiciaire militaire) the judges must be of the same or of a higher military rank than the accused 
person. 

58 As to the criminal joint responsibility, the preconditions are different, for instance as in article 25 para 3 (a) Rome Statute of the 
International Criminal Court (ICC) that foresees that a “a person shall be criminally responsible and liable for punishment for a crime 
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The question whether SIFORCO was a party to the trial or not was discussed several times during the 
trial controversially and had proven to be a time consuming matter. However, the lawyer representing 
SICORCO claimed that the summoning was not in accordance with the law. He further claimed, that 
SIFORCO could not be held responsible because the accused persons were neither employees nor 
servants of SIFORCO (préposé /domestique) as required by article 260 para 3 of the Code of Obligations 
and Contracts (Droit des Obligations et des Contrats) of the DRC59 which provides principally that an 
employer is liable for the acts of his or her employees and domestics.60 The lawyer of SIFORCO argued 
that SIFORCO had simply informed the authorities - including the territorial administrator of Bumba - of 
the pillage of company material by people from Bosanga and that the actions that were then taken by the 
authorities were not in the responsibility of the company. 

The lawyer further maintained that the military justice was not competent for matters related to civil 
liability claims, since these claims had already been resolved through extrajudicial agreements between 
SIFORCO and the people of Bosanga. The company had signed a memorandum of understanding (MoU) 
with the people of Bosanga, represented by its leader Mr. M. A., on 02.10.2011 in which SIFORCO 
agreed to replace all the property that was lost or damaged in the joint military-police operation in May 
2011 on purely humanitarian grounds. SIFORCO agreed to withdraw its complaint before the Tribunal de 
Paix in Bumba regarding the theft of their company material. The people from Bosanga in turn agreed not 
to take any legal action against SIFORCO. According to SIFORCO, this agreement was concluded in 
order to restore confidence and peace and to be able to continue its work in the region. The attorney of 
SIFORCO argued that this agreement between the parties was to be considered as a transaction in the 
sense of articles 583 ff. of the Congolese Code of Obligations61 and that the content of the liability claims 
are res judicata and that rendering another judgment by the Military Court would constitute a violation of 
the principle ne bis in idem.62 

SIFORCO had requested to be excluded from the trial since the beginning of the court hearings. The 
motion was declined by the Military Court with the argument that the question whether SIFORCO was to 
be held liable for the damages that occurred during the joint operation could only be decided after 

within the jurisdiction of the Court if that person (a) Commits such a crime, whether as an individual, jointly with another or through 
another person, regardless of whether that other person is criminally responsible”. The ICC, interpreting the second alternative of 
subparagraph (a) (‘jointly with another’) adopted the mode of co-perpetration in its narrow sense explicitly in the Lubanga case 
(Prosecutor v. Lubanga, No. ICC-01/04-01/06-803-tEN, Decision on the Confirmation of Charges, Pre-Trial Chamber (PTC) I, 29 
January 2007, paras 326 et seq. (http://www.legal-tools.org/doc/b7ac4f/) and approved especially the German doctrine of ‘functional 
control over the act’(‘funktionelle Tatherrschaft’)(idem. para 341). See also: Roxin, Strafrecht Allgemeiner Teil II (2003). “On an 
objective level the PTC established two requirements, namely the existence of an agreement or common plan between two or more 
persons and a coordinated essential contribution by each co-perpetrator resulting in the realisation of the objective elements of the 
crime. This contribution can be made, as now determined by the Lubanga AC [Appeals Chamber], not only at the execution stage of 
the crime, but also at ‘its planning or preparation stage, including when the common plan is conceived.” (Ambos, Kai, Commentary 
to Article 25 Rome Statute (2015) in: Triffterer / Ambos, The Rome Statute of the International Criminal Court. A Commentar, Beck 
2015) N 10 (see: Prosecutor v. Lubanga, No. ICC-01/04-01/06-3121-Red, Judgment, Appeals Chamber, 1 December 2014, paras. 
7, 469, 473; at http://www.legal-tools.org/doc/585c75/.  

59 Décret du 30 juillet 1888. Des contrats ou des obligations conventionnelles (B.O., 1888, p. 109).  

60 “Les maîtres et commettants, sont responsables du dommage causé par leurs domestiques et préposés dans les fonctions 
auxquelles ils les ont employés.” 

61 Décret du 30 juillet 1888. Des contrats ou des obligations conventionnelles. (B.O., 1888, p. 109) : Art. 583 reads „La transaction 
est un contrat par lequel les parties terminent une contestation née, ou préviennent une contestation à naître. Ce contrat doit être 
rédigé par écrit.“. 

62 The principle of ne bis in idem should guarantee that no  person is tried “with respect to conduct which formed the basis of crimes 
for which the person has been convicted or acquitted”, according to the wording of article 20 Rome Statute of the International 
Criminal Court.  
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considering all the evidence in the trial, thus in the final judgment.63 This issue will therefore be 
elaborated further in the next swisspeace report. 

On the other hand, the Military High Court in Kinshasa (Haute Cour Militaire) rejected a motion from 
SIFORCO as inadmissible with the argument that SIFORCO was not yet party to the process, since the 
summons to appear had been issued incorrectly.64 

The uncertainty about the procedural role of SIFORCO in the trial led to significant confusions and an 
unnecessary prolongation of the trial proceedings.  

6.4 Dismissal of the court clerk  

During the court hearings, a controversy evolved around some of the actions of the court clerk. SIFORCO 
claimed that he had allegedly falsified a court order addressed to SIFORCO and had misrepresented the 
arguments made by Colonel Koyo in the court proceedings. The attorney of SIFORCO therefore 
requested the replacement of the court clerk due to his bias towards the civil parties. The judges argued 
that there was no proof of this bias in the court files but they nevertheless replaced the court clerk on 
25.9.2015 in order to guarantee efficient and serene proceedings. 

6.5 Disclosure of information and witness identities to the defence  

When the trial resumed in September 2015, the defence asked for full disclosure of the information 
contained in the documents that were handed over by the prosecutor’s office to the registrar. The 
disclosure of information to the defence is part of the fair trial rights enshrined, amongst other in article 67 
para. 2 Rome Statute.65  

The Prosecutor argued that by filing his documents at the registry of the Military Court, he had done his 
duty and that it was in the competence of the registry to disclose the material to the other parties. 

At the beginning of the trial proceedings, the judges issued a court order with strict witness and victim 
protection measures for all the civil parties/victims not revealing their identities to the defence. In the 
opinion of the defence counsels, such strict protection measures violated the rights of the defendants, 
because the disclosure of the identities of the witnesses and the content of their statements is necessary 
for an adequate defence. Hence, they requested the Military Court to ensure the principle of a fair trial by 
revoking the previous protection order. The Military Court changed the witness protection order and 
limited the closed session hearings to the rape cases. 

63 The Court held: „La Cour précise qu'il est de bon droit, qu'elle examine d'abord les faits soumis à son appréciation, que les parties 
civiles qui ont attrait en justice la SIFORCO, présentent leurs moyens qu'on en débatte entre toutes les parties, ainsi elle se 
prononcera en toute responsabilité.“ (p. 28). The Court also held that the summoning of SIFORCO as party bearing civil liability was 
not carried out according to the law: “Ainsi, l'assignation de SIFORCO comme civilement responsable, sur requete des parties 
civiles est irreguliere.” but considered that this irregularity was corrected and that no disadvantage occurred for SIFORCO, since the 
company was present at the trial with its lawyers from the first day of the hearings on.  

64 See interlocutory decision RRJ 020/2015 of the Military High Court (Haute Cour Militaire), rendered on 03.07.2015 : “Declare la 
requete aux fins de renvoi de juridiction pour cause de suspicion légitime introduite par la société SIFORCO-SAU contre la Cour 
Militaire de l'Equateur irrecevable.” 

65 As mentioned earlier, DRC military tribunals apply the provisions of the Rome Statute sporadically and in a rather unsystematic 
manner. The defence refers to procedural law of the ICC which seems to be applied as well by Congolese military courts in 
domestic trials. Article 67 para 3 (c) Rome Statute provides that the prosecutor must: “[…] provide for disclosure of documents or 
information not previously disclosed, sufficiently in advance of the commencement of the trial to enable adequate preparation for 
trial.” Article 67 para. 2. In addition to any other disclosure provided for in this Statute, the Prosecutor shall, as soon as practicable, 
disclose to the defence evidence in the Prosecutor's possession or control which he or she believes shows or tends to show the 
innocence of the accused, or to mitigate the guilt of the accused, or which may affect the credibility of prosecution evidence. In case 
of doubt as to the application of this paragraph, the Court shall decide.” 
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The civil parties/victims that appeared in this case are strictu sensu, in legal terms not witnesses and are 
therefore not subject to the rules developed in international criminal law with regard to witness protection 
measures and their limits. However, in casu, they played an important role in the procedures, since their 
testimonies de facto strongly supported the case of the prosecutor, who had proposed only 2 witnesses 
to sustain his case. Therefore, their testimonies are likely to have the same weight as those of the 
prosecution witnesses. It is therefore justified to balance their right to security measures with the right of 
the defendant to an adequate defence.  

6.6 Evidence 

As regards the evidence before the Court, it largely consisted in reports by different organisations and 
institutions and of testimonies from civil parties and witnesses. As regards other evidence and exhibits, 
they were either controversial or otherwise declared as not sufficiently credible. 

From 5 to 30 November 2015, the deliberation of the substantial issues started with the hearings of the 
indicted persons, the questioning of the victims/civil parties, as presented in the initial indictment of the 
military prosecutor, the questioning of the witnesses of the Prosecution and of the Defence. Finally, the 
Military Court discussed the different reports that were rendered as evidence in the trial.  

6.6.1 Witnesses 

Looking at the list of persons that were heard by the judges it is striking, that 15 victims/civil parties were 
heard (out of a list of a total of 45 civil parties), whereas only 2 prosecution witnesses appeared in the trial 
(those who were present in Mbandaka out of a list of 6) and 7 defence witnesses (out of a list of 10, 
whereby one person was only considered as informant due to family links to one of the civil parties) were 
heard in the trial. Although the civil parties cannot be considered as witnesses in the legal sense, their 
testimonies had a lot of weight and one can assume that their statements de facto somehow 
compensated the small number of prosecution witnesses.  

In addition, some important witnesses did not appear before the Military Court, although the judges had 
summoned them: 

 the former territorial administrator of Bumba (Administrateur du Territoire de Bumba) who could 
have given important information with regard to the meeting of the security council of Bumba.  

 Dr. T., the medical doctor who had examined the alleged rape victims: Nevertheless, the court 
called the chief physician of the General Hospital in Mbandaka to interpret the medical reports that 
had been issued by Dr. T.. The chief physician was also asked to interpret the consultation cards of 
the seven women established by the Mangbakpalé health centre on 2.5.2011.66  

When the trial finally resumed in September 2015 after three months of postponement (see above at: 6.2) 
and the witnesses of both parties were supposed to arrive at Mbandaka, the lawyers of the defendants 
claimed that it was difficult for their witnesses to come to the Court, because their travel and 
accommodation costs were not covered, contrary to those of the witnesses of the prosecution and the 
civil parties. The latter had apparently received support from the NGO lawyers without borders – Belgium 
(Avocats Sans Frontières – ASF, Bélgique).  

The trial observers learned from the United Nations Development Programme (UNDP) and from the 
lawyers of the defendants, that UNDP finally covered the costs for 3 out of the 9 proposed defence 
witnesses. It remains unclear, how the other 4 defence witnesses financed their journey and 
accommodation.  

66 The physician criticizes the work of Dr. T. for not respecting the standards of forensic expertise. His main critique was that the 
physician should have done only do the medical examinations and not conclude on a crime, since this is the task of the judiciary. He 
should have limited his findings regarding the physical state of the women he has examined. As regards the medical cards 
established by the Mangbakpalé Health Centre, the chief physician could only note that the medicine prescribed was consistent with 
the symptoms observed by the nurse and according to official medical protocols in the DRC. However, with regard to the nurse’s 
statement that “sperms were visible” he said that this was not possible without the adequate equipment, e.g. a microscope. 
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The repeated adjournments caused additional costs with regard to the accommodation and sustenance 
of the witnesses and civil parties in Mbandaka, because most of them lived far away and had to travel to 
be able to assist the trial.  

6.6.2 Written evidence, reports 

The Military Court considered a number of written evidence, reports and other exhibits, such as: 

 Mission report of a joint mission by Greenpeace and the NGO “Reseau Ressource Naturelle” during 
which the restitution of goods was mediated by SOPALI,  

 Report of a mission carried out by the Ministry for the Environment and the Protection of Nature 
(Ministère de l'environnement et conservation de la nature - MECNT) 

SOPALI had investigated the events personally but its organisation, together with l’Initiative pour la 
Gestion Durable de Environnement et la Défense des Droits des Communautés (IGED) had monitored 
the situation and written a monitoring report which was published in September 2013 after six months of 
investigation and 30 visits to Bosanga. The report is part of the evidence.67 

However, some of the testimonies could not be supported with written evidence, such as medical 
certificates (e.g. civil party M.A. could not produce a medical certificate to prove his disability) or video 
exhibits.68 

There was a heated discussion with regard to the legality of one particular exhibit which was presented to 
the Court as evidence: The exchange of personal letters between the son-in-law of the deceased Mr. 
Moloma and the village chief and the elder C.K. of Bosanga. The lawyers of SIFORCO argued that this 
evidence had been obtained in violation of the privacy of correspondence, posts and 
telecommunications69 and against the code of ethics of lawyers70 . The lawyer of the victims justified his 
actions with the argument that he had to prove that there was witness intimidation by SIFORCO. The 
court did not take any decision on this matter during the trial but announced that it will consider it in the 
judgment.  

6.6.3 Final pleadings of the parties 

On the 1 and 2 December 2015, all the parties and participants to the trial, including the DRC and 
SIFORCO, had the possibility to present their final pleadings to the Military Court in Mbandaka. The 
counsels of the civil parties (parties civils)/victims were followed by the Military Prosecutor, the attorney of 
SIFORCO, the defence attorney and the representative of the State (DRC). The defendants were 
provided the opportunity to react upon these pleadings. 

67 See: http://sopaliged.org/documents/monitoring-sopaliged/. The funding for the mission came from member fees of IGED. He also 
referred to the monitoring report by IGED and SOPALI. The report was accompanied by audio-visual material to support their report 
which was also handed in as evidence.  

68 e.g. prosecution witnesses J.P.A. who was the representative of the ANR in Bosanga at the time of the joint operation in 2011 
claimed that he undertook an in depth investigation of the events and published an information bulletin on 05.05.2011 where he 
listed all the violations committed during the joint operation. When asked whether he had written the information bulletin dated 
05.05.2011 himself, he confirmed. However, when the lawyer of the DRC carried out a written test and compared the writing with 
the one of the information bulletin, the letters and the signature looked different. The handwriting of the witness was taken into the 
file as evidence. 

69 According to article 71 of the Congolese Criminal Code violations of the privacy of correspondence, posts and 
telecommunications are punishable: “Toute personne qui, hors les cas prévus par la loi, aura ouvert ou supprimé des lettres, des 
cartes postales ou autres objets confiés à la poste, ou ordonné ou facilité l'ouverture ou la suppression de ces lettres, cartes et 
objets sera punie d'une amende qui ne dépassera pas deux mille zaïres pour chaque cas. L'amende pourra être portée à cinq mille 
zaïres si la lettre ou l'envoi était recommandé ou assuré ou s'il renfermait des valeurs réalisables.” (Code Pénal Congolais, Décret 
du 30 janvier 1940 tel que modifié et complété à ce jour, mis à jour au 30 novembre 2004).  

70 Articles 74 and 89 of the Ordonnance-Loi 79-028 du 28 septembre 1979 portant organisation du barreau, du corps des 
défenseurs judiciaires et du corps des mandataires de l’État prohibit the use of evidence that had been obtained by illicit means. 
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6.7 General findings regarding the fairness of the trail 

6.7.1 General remarks on the fair trial guarantees in international human rights law 

All international and regional human rights instruments guarantee the right to a fair trial in civil and 
criminal proceedings before an independent and impartial court or tribunal. Article 14 para 1 of the 
International Covenant on Civil and Political Rights, states that “all persons shall be equal before the 
courts and tribunals.”  “In the determination of any criminal charge against him, or of his rights and 
obligations in a suit of law, everyone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law”. The Human Rights Committee has 
unambiguously held that “the right to be tried by an independent and impartial tribunal is an absolute right 
that may suffer no exception”.71  

Article 7 para. 1 of the African Charter on Human and Peoples' Rights provides that “every individual shall 
have the right to have his cause heard”, a right that comprises, in particular, “(b) the right to be presumed 
innocent until proved guilty by a competent court or tribunal”, as well as “(d) the right to be tried within a 
reasonable time by an impartial court or tribunal”. Furthermore, according to article 26 of the Charter, the 
State parties “shall have the duty to guarantee the independence of the Courts.72 

Generally, the lack of resources of the justice system in the DRC makes the judiciary extremely 
susceptible to outside influence. In casu the fact that all the civil parties and apparently parts of the 
defence witnesses were financed by private organisations and not by the judicial system or the justice 
support of UNDP or MONUSCO, raises general concerns with regard to the independence of the 
judiciary (see remarks further down, at 6.7.7and 6.7.8 on the exclusion of important witnesses from 
the trial).  

6.7.2 Independence and impartiality of the judges 

The notion of impartiality of the judiciary is an essential aspect of the right to a fair trial. It means that all 
the judges involved in a case must act objectively and base their decisions on the relevant facts and 
applicable law, without personal bias or preconceived ideas on the matter and persons involved and 
without promoting the interests of any of the parties. This principle is enshrined in all the international and 
regional human rights treaties.73 

However, numerous reports of human rights organisations and researchers show a worrying picture of 
the independence of the judiciary in the DRC in general74 and the military judiciary in particular.75 One of 
the main reasons for the lack of independence of the magistrates are the extremely low salaries and 
difficult working conditions: “Situations such as non-payment of salaries or remote working locations with 
separation from families will increase the risk of influence or corruption from the parties to a dispute or the 
leaders of a local community who will offer them support to settle in a new and unfamiliar environment”.76  

71 Communication No. 263/1987, M. Gonzalez del Río v. Peru (Views adopted on 28 October 1992), in UN doc. GAOR, A/48/40 
(vol. II), p. 20, para 5.2. 

72 ACHPR, Civil Liberties Organisation, Legal Defence Centre, Legal Defence and Assistance Project v. Nigeria, Communication 
No. 218/98, decision adopted during the 29th Ordinary session, 23 April – 7 May 2001, p. 3 
(http://www1.umn.edu/humanrts/africa/comcases/218-98.html). 

73 See above in 3.  

74 See the Human Rights Watch reports: Etats Généraux of the Justice System in the Democratic Republic of Congo. 
Recommendations on the Fight Against Impunity for Grave International Crimes, April 2015; and: Justice on Trial. Lessons from the 
Minova Rape Case in the Democratic Republic of Congo, HRW October 2015; Amnesty International Report 2014/15, p. 130. 

75 See above, remarks at section 3 as well as the report The Democratic Republic of Congo Military justice and human rights – An 
urgent need to complete reforms, Open Society Initiative for Southern Africa, 2009, pp. 7 ff.  

76 The report Rebuilding courts and trust: An assessment of the needs of the justice system in the Democratic Republic of Congo 
issued in August 2009 by the International Bar Association and the International Legal Assistance Consortium, p. 22. See also the 
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The independence of the judiciary was one of the main topics of the Etats Généraux (assessment) of the 
Justice System in the DRC which was convened in April 2015 by the Congolese Ministry of Justice and 
Human Rights in Kinshasa.77 
In the current case, there were some allegations of bias78 at the beginning of the trial which were even 
recognized by the Court in the interlocutory decision dated 05.11.2015.79 There were no further 
indications of bias after the bench was partly changed in September 2015. With the arrival of the new 
career judges, the hearings appeared balanced and enough time was given to all parties to develop their 
arguments and to hand in motions and evidence. The fact that the Court started with the questioning of 
the defendants before moving to the civil parties and the prosecution and defence witnesses, allowed the 
defendants to present their version of the events. Further, the Court ensured that all parties were able to 
ask questions, also to the victims who appeared before the Court. In addition, the judges made use of 
article 249 of the Congolese Military Procedure Code (Code judiciaire militaire)80, which allows for the 
convocation of new witnesses and the provision of further evidence if it is necessary for the Court’s 
findings and deliberations.  

Although there are general concerns with regard to the independence and impartiality of military 
courts in the DRC, the trial in casu seems to have been balanced, at least after the change of the 
judges in September 2015, and there were no particular indications of bias on the bench. However, it 
seems problematic that most motions brought forward by the accused or by SIFORCO or the DRC 
were declared inadmissible based on article 246 para. 2 of the Congolese Military Procedure Code 
(Code judiciaire militaire) for late filing, including the question of bias.  

6.7.3 Right to a public hearing 

The right to a public hearing in both civil and criminal cases is expressly guaranteed by article 14 para 1 
of the International Covenant on Civil and Political Rights, although the press and public may be excluded 
from all or part of a trial for certain specified reasons, namely, in the interest of morals, public order or 
national security in a democratic society, in the interest of the parties’ private lives, or where the interest 

report République Démocratique du Congo. Le secteur de la justice et l’Etat de droit. Un Etat de droit en pointillé. Essai d’évaluation 
des efforts en vue de l’instauration de l’Etat de droit et perspectives d’avenir. Une étude d’AfriMAP et de l’Open Society Initiative for 
Southern Africa, by Kifwabala Tekilazaya, Defi Fataki Wa Luhindi, Marcel Wetsh’okonda Koso, AfriMAP / Open Society Initiative for 
Southern Africa (OSISA) 2013, pp. 76 ff.: „Le niveau trop bas de leur rémunération est le facteur principal des mauvaises conditions 
de travail des magistrats congolais et l’une des causes majeures du manque d’indépendance de la magistrature.“ The report also 
states : "A la fois cause et conséquence de la détérioration continue des conditions de travail des  magistrats, la corruption agit 
désormais comme un cancer sévère qui ronge tout le corps du  pouvoir judiciaire dont elle est devenue une seconde nature. 
Pratiquement aucun magistrat  ne vit de sa rémunération, mais des rémunérations illégales qui leur sont offertes ou qu’ils  
extorquent des parties à l’occasion du traitement des affaires judiciaires." (footnotes eliminated by the authors), p. 78.  

77 See recommendations by Human Rights Watch at: https://www.hrw.org/news/2015/04/27/etats-generaux-justice-system-
democratic-republic-congo.  

78 The lawyer of SIFORCO argued that the bench in its original composition was biased. There were three instances in which the 
council observed such bias. Firstly, when the attorney of SIFORCO was ordered to withdraw on 01.10.2015 due to lack of a special 
power of attorney. Secondly, that the request for retrieval of court documents was subject to a special authorization on 02.10.2015, 
and thirdly, that their motion was rejected due to delay although SIFORCO had not been party to the trial before and could therefore 
not hand in its motion earlier. The issue was brought before the High Military Court that decided that the motion was inadmissible for 
procedural reasons. See above, footnote 75.  

79 See interlocutory decision: Arrêt avant dire-droit, dated 05.11.2015, RPN° 013/013, p. 30, para. 2. 

80 Which reads as follows „Le président est investi d’un pouvoir discrétionnaire pour la direction des débats et la découverte de la 
vérité. Il peut, au cours des débats, faire apporter toute pièce qui lui paraît utile à la manifestation de la vérité et appeler, par des 
mandats de comparution ou d’amener, toute personne dont l’audition lui paraît nécessaire. Si le Ministère Public ou le conseil du 
prévenu sollicite au cours des débats l’audition de nouveaux témoins, le président décide si ces témoins doivent être entendus». 
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of justice otherwise so requires.81 This right must be guaranteed by state authorities and “is not 
dependent on any request by the interested party.”82 

In the present case, the Military Court, in its initial composition and before the start of the presentation of 
the evidence by the parties, had ordered, an extensive hearing on the protection measures that had been 
ordered previously. These protection measures had foreseen extensive victim protection which seriously 
impeded an effective defence.  

Article 68 para. 2 of the Rome Statute provides that victim and witness protection measures “shall not be 
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.”83 The Rome 
Statute and also statutes of other international tribunals84 foresee public hearings as the rule85 and 
hearings in camera as the exception in order “to protect victims and witnesses or an accused”.86 In 
particular, such measures shall be implemented in the case of a victim of sexual violence or a child who 
is a victim or a witness.87  

The changed bench decided to lift the protection measures provided at the beginning of the trial in 
June 2015, in particular the in camera hearings, except for the alleged victims of sexual violence88, in 
accordance with national and international law. 

6.7.4 Right to be tried expeditiously 

According to article 14(3) (c) of the ICCPR, every person facing a criminal charge shall have the right “to 
be tried without undue delay”. In the words of article 7(1) (d) of the African Charter on Human and 
Peoples' Rights, everyone has the right to be heard “within a reasonable time”. In the General Comment 
No. 13 on article 14 of the ICCPR, the Human Rights Committee stated that the right to be tried without 
undue delay is a guarantee that “relates not only to the time by which a trial should commence, but also 
the time by which it should end and judgement be rendered.”89 

In the current case, the investigation phase was extremely long, although no further investigations took 
place after 2013. Apart from Colonel KOYO, who was arrested in February 2015, the co-accused 
MBELE, SASE, KIBONGE and MBAMBA were arrested already in February 2012. They were then 
released in December 2012 and again arrested in October 2013 together with co-accused NGBONDO. 
These 5 accused remained detained until today. One defendant died in custody. The proceedings to 
clarify some of the interlocutory motions took rather long and lasted from June 2015 until October 2015, 

81 In  General Comment No. 13 on article 14 of the Covenant, the Human Rights Committee emphasized that “the publicity of 
hearings is an important safeguard in the interest of the individual and of society at large”. Apart from the “exceptional 
circumstances” provided for in article 14(1), “ a hearing must be open to the public in general, including members of the press, and 
must not, for instance, be limited only to a particular category of persons” (United Nations Compilation of General Comments, pp. 
123-124, para. 6.) 

82 Communication No. 215/1986, G. A. van Meurs v. the Netherlands (Views adopted on 13 July 1990), in UN doc. GAOR, A/45/40 
(vol. II), p. 59, para. 6.1. 

83 Article 68 para. 2 of the Rome Statute of the International Criminal Court. On the application of the Rome Statute by Congolese 
courts see commentary in footnote 65above. 

84 Articles 20 (1) of the ICTY Statute and 19(1) of the ICTR Statute provide that the Trial Chamber shall ensure that a trial is fair and 
expeditious, with "full respect for the rights of the accused and due regard for the protection of victims and witnesses". 

85 Art. 64 para. 7 and Article 67 para. 1 of the Rome Statute of the International Criminal Court provide for public hearings: “In the 
determination of any charge, the accused shall be entitled to a public hearing,[…], to a fair hearing conducted impartially, and to the 
following minimum guarantees, in full equality […] (Art. 67 para 1 Rome Statute).  

86 Article 68 para. 2 of the Rome Statute of the International Criminal Court. 

87 Ibid. 

88 See interlocutory decision: Arrêt avant dire-droit, dated 01.10.2015, RPN° 013/013, pp 22 ff.  

89  General Comment No. 13, United Nations Compilation of General Comments, p. 124, para. 10.  
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due to the changes in the bench and the postponement caused by the challenges on the grounds of bias 
introduced by SIFORCO in June 2015 that had to be dealt with by the High Military Court in Kinshasa 
(sitting in Mbandaka)90 and lead to the change in the bench and the necessity to wait for the appointment 
of two new judges. It was difficult for all the parties to remain at Mbandaka for such a long time and keep 
the witnesses waiting without information on when the hearings on the substance would start.  

Yet, it has to be highlighted that the delays in the proceedings were partly due to the fact that the 
attorneys of SIFORCO have repeatedly intervened with several motions, mainly with regard to their 
inclusion as a party bearing civil liability (partie civilement responsable) in the trial and a challenge of the 
judges on grounds of bias according to article 71 of the Congolese law on the organisation of the 
judiciary.91  

The delay in the investigation phase is inacceptable and the initial hearings before the Military Court 
took long, mainly due to motions of the parties, including SIFORCO. However, once the proceedings 
of taking evidence started in November 2015, the trial was very expeditious and the Military Court 
announced to render the verdict only 10 days after the end of the hearings on 11.12.2015. 

6.7.5 Right to a legal counsel, including the right to communicate freely with the counsel of the accused's 
choosing in confidence 

The international framework with regard to the right to legal assistance has been referred to under 4.1.2 
above. As elaborated, the right of the defendants to legal assistance had clearly been violated during the 
investigation phase to the point that the fairness of the entire trial is at stake, in particular, because the 
evidence was presented to the accused only during the trial phase.92 In its Resolution on the Right to 
Recourse and Fair Trial, the African Commission on Human and Peoples’ Rights reinforced the right to 
defence contained in article 7(1) (c) of the African Charter on Human and Peoples' Rights by holding that 
in the determination of charges against them, individuals shall in particular be entitled to “communicate in 
confidence with counsel of their choice”.93 

During trial, the defendants have not accepted the protocols that were made during the investigation 
phase with the argument that they were not represented by a lawyer at that time and that they were 
threatened and intimidated (see above, 4.1.2). 

According to the trial observer mandated by swisspeace, the defendants had the possibility to 
communicate with their lawyers only when the trial actually started on 05.06.2015. They did not meet 
them before the trial started and could therefore not properly prepare their defence. 

In addition, one of the defence lawyers, Maître John Likolo, could apparently not attend the first session 
after the resumption of the trial on 15.09.2015, due to lack of financial resources. 

Although the defendants were represented during the actual trial phase, from June 2015 on, they were 
not defended during the entire pre-trial phase. This is unacceptable and in clear violation of 
international fair trial standards. 

90 See interlocutory decision RRJ 020/2015 of the Military High Court (Haute Cour Militaire), rendered on 03.07.2015. 

91 Ordonnance Loi 82-020 portant Code de l'organisation et de la compétence judiciaires. (JOZ, n°7, 1er avril 1982, p. 39).  

92 The right to prompt legal assistance upon arrest and detention is essential, both in order to guarantee the right to an efficient 
defence and for the purpose of protecting the physical and mental integrity of the person deprived of his or her liberty. Rule 93 of the 
1955 United Nations Standard Minimum Rules for the Treatment of Prisoners provides that “For the purposes of his defence, an 
untried prisoner shall be allowed to apply for free legal aid where such aid is available, and to receive visits from his legal adviser 
with a view to his defence and to prepare and hand to him confidential instructions. For these purposes, he shall if he so desires be 
supplied with writing material. Interviews between the prisoner and his legal adviser may be within sight but not within the hearing of 
a police or institution official.” 

93 ACHPR, Media Rights Agenda (on behalf of Niran Malaolu) v. Nigeria, Communication No. 224/98, decision adopted during the 
28th session, 23 October – 6 November 2000, paras. 55-56 of the text of the decision as published at 
http://www1.umn.edu/humanrts/africa/comcases/224-98.html.  
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6.7.6 Right to efficient and effective defence 

An important fair trial principle is that the defence must be provided with the resources to effectively 
mount a defence and not be at a material disadvantage to the prosecutor. Therefore the defence must 
have equal access to all documents and dossiers and adequate resources to effectively build up its case. 
The notion of equality of arms is an essential feature of a fair trial, and is an expression of the balance 
that must exist “between the prosecution and the defence”.94  

In an interview with the attorney employed by swisspeace as trial observer, a defence lawyer argued that 
they did not have the means to adequately prepare their case. Out of the more than 1000 exhibits in the 
court files, the defence lawyers could access only about 100 exhibits.95 However, the other participants 
and parties in the trial (the legal representatives of the victims and SIFORCO) had the means to access 
all the court records and prepare their case adequately.  

There were apparently requests both from the defendants as well as from interested parties outside the 
trial (NGOs, local government staff as well as elders and village leaders from the Bumba area96), for the 
trial to be held in Bumba in order to ensure that witnesses and victims could appear before the court at 
lower costs and to allow the public to attend the hearings. This may have contributed to ensure the right 
to efficient and effective defence and could have avoided third party influence on the trial. 

The defence had only limited access to court documents due to the fact that the costs for copies of the 
court documents are very high. The defence lawyers had furthermore limited resources to call 
witnesses. This could be considered as adversely impacting the principle of equality of arms provided 
for in international human rights law. 

6.7.7 Identification of witnesses and evidence  

The list of prosecution witnesses during the trial contained only two persons. However, there were 15 civil 
parties presenting their observations directly to the court, while 30 other victims were represented by a 
legal counsel. It seems that some of the potential prosecution witnesses were not able to travel to 
Mbandaka, because the court could not cover the costs.97  

Witnesses of the defence were only able to travel to Mbandaka when the hearings on the substance 
started in late October 2015. This means that the defendants and their lawyers could only consult with the 
witnesses when the trial was already on-going and did therefore not have the necessary time to properly 
prepare the witnesses for the hearings.  

During the investigation phase, the defendants were not represented or assisted by lawyers and had 
therefore no possibility to present possible witnesses and other evidence on their behalf. It is likely 
that more witnesses could have been identified and prepared if the defendants had been properly 
represented. 

6.7.8 Right to examine witnesses and the exclusion of important witnesses from the trial 

Article 14 para 3(e) of the ICCPR provides that, in the determination of any criminal charge against him, 
everyone shall be entitled to “examine, or have examined, the witnesses against him and to obtain the 
attendance and examination of witnesses on his behalf under the same conditions as witnesses against 

94 Communication No. 307/1988, J. Campbell v. Jamaica (Views adopted on 24 March 1993), in UN doc. GAOR, A/48/40 (vol. II), p. 
44, para. 6.4. 

95 Interview with defence attorney Maître John LIKOLO in Lisala on 13 /08/2015 et attorney Maître Anthony BOMBOKO, in 
Mbandaka, on 1st /12/2015. 

96 Interviews held by the swisspeace trial observer on 15. and 16.08.2015 in Bumba.  

97 For instance, the physician who has produced the medical reports of the alleged rape victims could not attend the trial since he 
was based in Bumba. However, the medical certificates are some of the most important pieces of evidence in this trial because it  
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him”. However, this “does not provide an unlimited right to obtain the attendance of witnesses requested 
by the accused or his counsel”.98 

In the current case, the defendants had the possibility to examine, or have examined, the witnesses of 
the prosecution and the civil parties. Further, it was no problem to obtain the attendance and examination 
of witnesses on their behalf under the same conditions as the civil parties and the witnesses of the 
prosecution.  

Looking at the list of civil parties (15 in number) that appeared at the trial and comparing it to the list of 
two witnesses of the prosecution, it is striking that so many victims presented their statements. This large 
number of civil parties was due to the fact that an NGO had covered their travel and accommodation 
costs and that apparently the judiciary had limited means to get prosecution witnesses and even 
witnesses called by the court to Mbandaka.  

Only three out of nine witnesses of the defence were financed through the justice support program of 
UNDP. Parts of the fees of the defence lawyers were also covered by the UNDP. However, the defence 
lawyers claimed that they worked pro bono in the end of the trial.  

The other six witnesses claimed that they had covered the travel and accommodation costs themselves. 
Although doubts have been voiced as to whether this information is correct, there are no indications 
regarding who may have covered those costs.  

Several witnesses did not appear, apparently because the court could not pay for their travel expenses. 
Amongst them were two of the key witnesses regarding the allegations of rape, namely the physician Dr. 
T. who had examined the women who had allegedly been raped during the joint operation, as well as the 
former territorial administrator (Administrateur du Territoire) who had plaid an important role in the 
decision to undertake the joint operation.  

SIFORCO was not able to present witnesses due to the fact that the lawyers did not present their list of 
potential witnesses before the hearings started in September 2015 according to article 246 paras 2 and 3 
of the Congolese Military Criminal Procedure Law (Code judiciaire militaire Congolais).  

There is no provision in domestic Congolese law or in the Rome statute that was barring the Court from 
hearing some of the civil parties as witnesses. The ICC repeatedly hears persons that are accorded 
victim status in a procedure as witnesses.99 Such a dual status is not excluded by the Rome Statute or 
the Rules of Procedure Evidence of the ICC.100  

The fact that the judiciary did not have the means to call the witnesses necessary as foreseen in 
article 249 paras 1 et 2 of the Congolese Military Criminal Procedure Law (Code judiciaire militaire 
Congolais) raises serious concerns regarding the equality of arms and the possibility of third parties 
with particular interests to influence the outcome of a trial. The discretionary power of the judges to 
administer additional evidence and call witnesses that were not proposed by the parties is crucial for 
an independent establishment of the truth.  

6.7.9 Equal treatment of witnesses and absence of intimidation of witnesses 

Part of the principle of equality of arms discussed above under 6.7.6 is also the equal treatment of 
witnesses of all parties.  

98 Communication No. 237/1987, D. Gordon v. Jamaica (Views adopted on 5 November 1992), in doc. GAOR, A/48/40 (vol. II), p. 
10, para. 6.3. 

99 See for instance: Prosecutor v. Thomas Lubanga Dyilo,Judgement on the Appeals of the prosecutor and The Defence against the 
trial Chamber 1’s Decision on Victim Participation of 18 January 2008, paras 132-134. 

100 Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court, First session, New 
York, 3-10 September 2002, (ICC-ASP/1/3 and Corr.1), part II.A. 
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According to the information provided by the defence counsel, nine defence witnesses had travelled to 
Mbandaka on 11.10.2015 where they were waiting for the beginning of the trial with regard to substantive 
matters.  

Already during the hearings in October 2015, after the change of judges, it was observed that the trial 
hearings were more balanced and that all the parties got the floor evenly, and were able to develop their 
arguments in an extensive manner.  

Different sources101 confirmed that UNDP covered the travel and accommodation costs of only three of 
the 14 witnesses who had been called by the defence. However, during the actual trial phase that lasted 
from 19 to 28 November 2015, the defendants were able to present a total of nine witnesses; seven of 
the witnesses were heard under oath, one just to give information, because he was a relative of one of 
the civil parties. It is indeed difficult for attorneys to prepare the defence if they are not sure whether they 
will be paid and whether the witnesses will be present at the hearings.  

All parties had to handle the difficulties of not knowing when the next hearings would be scheduled and 
keeping their witnesses waiting in Mbandaka for several weeks. This aspect also constitutes a challenge 
to ensure adequate defence. The time allocated to hear the witnesses of both parties and to the civil 
parties was of similar extent. However, the civil parties have apparently received broad support by an 
NGO in order to travel to Mbandaka and stay there during the hearings (See above at 6.6.1). 

The witnesses of the defence had enough time to speak during the trial, but they arrived just at the 
beginning of the hearings and the lawyers therefore had little time to prepare them. As regards the 
witnesses of the defence, the trial observer argued that he had talked to the witnesses and that they said 
that they were not intimidated in any manner and could express themselves freely. Only one of the 
defence witnesses claimed that he did not feel secure because he had received threats in 2013 and 
because he had been dismissed from his position without reason. 

As regards the victims that appeared as civil parties, they were kept in a safe place by an NGO and could 
not be interviewed. The trial observer did not interview the witnesses of the prosecutor to prevent from 
being conceived as interfering in the trial.  

With regard to the equal treatment of witnesses, the Military Court seems to have respected the 
principle of equality of arms. However, the fact that the judiciary had no means to effectively summon 
its own witnesses and that the witnesses of all parties were financed by third parties, is problematic. 

7 Conditions of detention 

At the beginning of September 2015, the accused Maurice NGBONDO MBUWA died in prison due to 
medical problems that – according to his lawyer - were apparently not properly treated. Detention 
conditions are deplorable in the DRC in general, as shown in reports by human rights organisations and 
MONUSCO.102 

According to the defence attorney, he had requested investigations into the death of Maurice NGBONDO 
MBUWA, but the Military Court adjourned its findings on these questions and never issued any decision 
in this regard. 

The fact that there were no investigations into the cause of death of the defendant, particularly due to 
allegations that his death was caused by lack of medical treatment in detention, could amount to a 
violation of the right to be treated with humanity and with respect for the inherent dignity to which all 

101 Interviews by swisspeace process observer, Synergie SOPALI/IGED, letter of the defence attorney, media. 

102 See: Report of the United Nations joint Human Rights Office (MONUSCO-OHCHR) on deaths in detention Centres, March 2013. 
Amnesty International writes in its Annual Report 2015/16: “Prison conditions remained dire. Malnutrition, a lack of basic hygiene, 
infectious diseases and poor medical care led to the deaths of scores of prisoners. Detention facilities were highly overcrowded and 
the prison administration was severely underfunded.” (p. 139).  
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persons, including prisoners, are entitled to as enshrined in article 10 of the ICCPR103 and set out in detail 
in the UN Standard Minimum Rules for the Treatment of Prisoners104 UN Body of Principles for the 
Protection of All Persons under Any Form of Detention or Imprisonment (Body of Principles)105 and other 
international guidelines and principles.106  

Principle 34 of this Body of Principles provides that “[w]henever the death or disappearance of a detained 
or imprisoned person occurs during his detention or imprisonment, an inquiry into the cause of death or 
disappearance shall be held by a judicial or other authority, […]. The findings of such inquiry or a report 
thereon shall be made available upon request, unless doing so would jeopardize an ongoing criminal 
investigation.” It seems that in the current case no such investigation was carried out by the end of the 
first instance trial. 

One of the accused persons died in custody during the trial, assumingly due to health problems. 
However, it seems that no investigation has been carried out in order to find the cause of death.  

8 Role of third parties 

The trial is marked by interventions of third parties which are not in the strict sense parties to the process. 
As it deludes the role of the parties in the process, this further complicates the assessment of the fairness 
of the trial.  

8.1 MONUSCO/UNDP 

This trial was accompanied by the Justice Support Unit/Section of the MONUSCO and financially 
supported by UNDP. This support can be considered as an important support to an independent and 
neutral judiciary in the DRC.  

8.2 International Non-Governmental Organisations 

Several international organisations have shown a particular interest in the Yalisika case and were 
involved in one way or the other in the preparation, support to civil parties (during the preparation period 
and during the trial itself) and monitoring of the trial, namely Avocats sans Frontières (ASF) Belgium107, 
Greenpeace108 and Global Witness.109 

103 E,g, the Basic Principles for the Treatment of Prisoners, adopted and proclaimed by General Assembly resolution 45/111 of 14 
December 1990. 

104 Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 
1955, and approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 
1977. In particular Rules 22 ff.  

105 Adopted by General Assembly resolution 43/173 of 9 December 1988. In particular Principles 24 ([…]medical care and treatment 
shall be provided whenever necessary. This care and treatment shall be provided free of charge.) and 26  

106 Adopted by General Assembly resolution 43/173 of 9 December 1988. The right to a medical examination and the right of access 
to a doctor, ideally of the detainee’s own choice, at all times, in addition to any official medical examination can be found in Principle 
24.  

107 For information about the campaign see: Logging and human rights in DR Congo, ASF 26 April 2013; "Yalisika” trial: Logging 
and human right in DRC, ASF 8 June 2015; Human rights and exploitation of natural resources: A missed opportunity, ASF 15 
December 2015. 

108 For information about the campaign see: 2011; Stolen future: Conflicts and logging in Congo's rainforests: the case of Danzer, 
Greenpeace Report (2011). 

109 For information about the campaign see: Pandering the loggers, Global Witness Report (2011)(pp. 14 ff.) and the press releases: 
Danzer dropped by FSC over “unacceptable activities “in Congo; victims still await justice, 21 May 2013, and Global Witness filed a 
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According to one of the defence attorneys, the accused persons are worried about the partiality of the 
proceedings and the influence taken by the NGO ASF, who was highly engaged in this particular case. 
The allegations of the defence with respect to their involvement, which could not be verified by 
swisspeace, included: the payment of some of the judicial missions, the payment of all the costs of the 
prosecution witnesses and a media campaign which allegedly violates the presumption of innocence of 
the accused.110 

8.3 Local Non-Governmental Organisations 

The two organisations Synergie SOPALI/IGED had carried out extensive investigations in the events that 
occurred as a consequence of the joint operation in Bosanga, Yalisika on 2.5.2011. During the trial, it did 
not become clear what their motivation and interest in this matter was and who financed their missions.  

8.4 Media 

The media were present during the trial and published several reports which were not always objective 
and sometimes not entirely correct in their legal assessment. For instance, Radio Okapi wrongly named 
SIFORCO as the “main accused”, ignoring that SIFORCO; respectively its representatives were not 
indicted but rather appeared as a party bearing civil liability (partie civilement responsible).111 It was also 
reported at the end of the first instance trial that SIFORCO was “acquitted”, which is legally wrong, since 
the company, or rather a representative of the company, was never accused.112 

8.5 SIFORCO as a “party bearing civil liability” 

As mentioned above in section 6.3, the fact that it was not clear throughout the process whether 
SIFORCO was a party to the trial or not created some confusion. Additionally, this might have led to a 
certain influence on the trial by yet another actor with a particular interest in the outcome of the trial. 
SIFORCO was able to intervene with motions and pleadings in the trial, some of which prolonged the 
proceedings.  

9 Witness and victim protection 

Effective witness and victim protection is crucial in the fight against impunity and recognized as one of the 
pillars in the fight against impunity for international crimes.113 Therefore all the international tribunal have 

criminal complaint together with the European Center for Constitutional and Human Rights (ECCHR) that was submitted to the State 
Prosecutor’s office in Tübingen, Germany, accusing a senior manager of the Danzer Group of responsibility over human rights 
abuses against Congolese community. In March 2015 the Office of the State Prosecutor in Tübingen discontinued investigations 
against the Danzer manager. For more information about the case consult the case file on the website of: ECCHR.  

110 See open letter by the defence attorney, Maître Antony BOMBOKO MWAMBA, entitled: PROCES YALISIKA: LES 
INQUIETUDES DES PREVENUS.  

111 Radio Okapi reported in an on-line article entitled: Mbandaka: Siforco va comparaître comme accusé dans le procès de Yalisika, 
published on 19.10.2015 (changed on 09.11.2015) that SIFORCO was indicted and will appear as an accused party in the trial (“La 
cour militaire de l'Equateur a indiqué vendredi 16 octobre que la Société industrielle et forestière du Congo (Siforco) devra 
comparaître comme accusé dans le procès qui l’oppose aux populations du village Bosanga, groupement Yalisika dans le territoire 
de Bumba, dans l’ancienne province de l’Equateur.”).  

112 See article of Radio Okapi entitled: Procès Yalisika : les accusés condamnés à des peines allant jusqu'à 3 ans de prison, 
published on 16.12.2015, which wrongly claimed that this was a “trial between SIFORCO and the inhabitants of Bosanga”. ("Le 
procès de Yalisika opposait la Société industrielle et forestière du Congo (Siforco) aux habitants de Bosanga, dans le groupement 
de Yalisika, territoire de Bumba, dans l’ex-Equateur.") 

113 See : Witnesses and Victims, OSCE-ODIHR-ICTY-UNICRI “War Crimes Justice Project”; Eikel Markus, Witness protection 
measures at the International Criminal Court: Legal framework and emerging practice, Criminal Law Forum (2012) 23:97–133; 
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special witness and victim protection units and a lot of efforts, expertise and resources have been 
invested in appropriate witness and victim protection.114 Article 68(1) of the Rome Statute provides that 
the Court shall take appropriate measures to protect the safety, physical and psychological well-being, 
dignity and privacy of victims and witnesses. However, the rights of the witnesses and victims must be 
balanced with the rights of the accused.115 

In the present case, the witness and victim protection measures ordered initially on 23.05.2015 by the 
Military Court in its original composition triggered a controversy. The Military Court had initially taken far 
reaching victim and witness protection measures116 based on Article 68 of the Rome Statute.117 

In its interlocutory decision dated 05.11.2015, the Military Court changed the original court order and 
limited the in camera (closed) hearings according to article 74bis of the revised Criminal Procedure Law 
to the testimonies concerning the rape cases.118 For the other civil parties and witnesses less intrusive 
protection measures were ordered. On 13.11.2015, the Military Court proceeded to the closed hearings of 
the victims of rape. Only the attorneys of the parties, the judges, the prosecutor and lawyers wearing a 
robe were admitted to the court room. The press and the public were asked to leave the court room.  

In the course of the trial, both the lawyers of the civil parties on the one hand and the defendants on the 
other hand argued that the other party had intimidated witnesses and tried to convince them not to testify 
or not to say the truth. The lawyers of the civil parties filed a complaint to the Supreme Military Prosecutor 
in this regard. However, this complaint was rejected. Since there was no formal indictment for offences 
against the administration of justice or contempt of court by the military prosecutor, the Military Court did 
not discuss these issues during the trial.119 

While the Military Prosecutor and the representatives of the civil parties underlined that strict protection 
measures were needed before, during and after the trial and that the Military Court could not revoke its 
own previous orders, the defence contended that such strict protection orders for all witnesses and civil 
parities would violate article 68 of the Rome Statute. In their view, such measures do not respect the 
rights of the accused, in particular if they include ex parte hearings.120 

Kunst Christine, The Protection of Victims and Witnesses at International and Internationalized Criminal Courts – the example of the 
ECCC, Wolf Legal Publishers Nijmegen 2013. 

114 See : website of the ICTY witness and victim unit; ICC Victims and witnesses protection and support.   

115 Eikel, footnote 113, above, p. 102: "In essence, the Chamber has to apply a balancing test between the fair trial rights of the 
accused and the protection of witnesses.” (footnote eliminated).  

116 Ordonnance n°067/CAB/015 portant mesures de protection des victimes et témoins à charges dans la cause sous RP 013/013-
RMP 202/ MKB/012, du Président de la Cour Militaire de Mbandaka du 23 mai 2015. 

117 Which provides that the “Court shall take appropriate measures to protect the safety, physical and psychological well-being, 
dignity and privacy of victims and witnesses. In so doing, the Court shall have regard to all relevant factors, including age, gender 
[…] and health, and the nature of the crime, in particular, but not limited to, where the crime involves sexual or gender violence or 
violence against children. […] These measures shall not be prejudicial to or inconsistent with the rights of the accused and a fair and 
impartial trial.” 

118 See interlocutory decision: Arrêt avant dire-droit, dated 05.11.2015, RPN° 013/013, p. 27 ff.: "La Cour de ceans y reviendra 
naturellement en vue de concilier les nécessités des mesures de protection des victimes, des témoins, des accusés avec le respect 
des droits de la défense et des exigences d'un procès équitable et impartial gage d'une b0nne administration de la justice." (p.  

119 If the Military Court had applied the Rome Statute of the International Criminal Court - ICC - not only for substantial but also for 
procedural matters, Article 70 Rome Statute could be applied with regard to offences against the administration of justice. This 
would include the following offences against its administration of justice when committed intentionally:(a) Giving false testimony 
when under an obligation to tell the truth; (b) Presenting evidence that the party knows is false or forged; (c) Corruptly influencing a 
witness, obstructing or interfering with the attendance or testimony of a witness, retaliating against a witness for giving testimony or 
destroying, tampering with or interfering with the collection of evidence etc. 

120 Refers to situations in which only one party (and not the adversary) appears before a judge. 
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The Military Court changed the protection measures in the interlocutory decision dated 05.11.2015, 
because protection measures that impede the right to an effective defence such as in camera and ex 
parte hearings should be limited to specific victims, such as minors or victims of sexual violence. .121 
Taking into account the circumstances of the case and the procedures in question, this seems to have 
been a pertinent decision and in accordance with national and international legal standards. 

10 Conclusions 

The DRC is a country, in which the judiciary faces serious challenges to function, is chronically 
underfunded and often subject influences. The independence of judges is not sufficiently guaranteed and 
procedures are extensive in time. In addition, many defendants die every year due to deplorable prison 
conditions. The observations in casu give an impression of some of the serious problems within the 
judicial sector in the DRC, such as violations of fair trial guarantees, lack of resources, witnesses and civil 
parties that are influenced by third parties, overly long procedures. 

Having in mind the general panorama of the judicial sector in DRC and based on the observations in this 
case, it can be concluded that the Yalisika trial is an example on how trials before military tribunals in the 
DRC are handled  

Although the procedures in question reflect the reality in the DRC military court system, the problems 
discussed in this report present serious challenges for the victims and witnesses, for the defendants and 
their legal counsels involved in such a procedure.  

There are two appeals pending and the case will therefore be referred to the next instance. 

 

  

121 The balancing of the rights of the accused and the protection of victims and witnesses has been widely discussed by 
practitioners and academics, see for instance: Zappalà Salvatore, The Rights of Victims v. the Rights of the Accused, Journal of 
International Criminal Justice (2010) 8 (1): 137-164; International Bar Association, Human Rights Institute, Balancing Rights: The 
International Criminal Court at a Procedural Crossroads, The Hague 2010.  
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